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AT TERMS HELD IN 1862. 


Equity will relieve against a contract where the party complaining was 
greatly embarrassed, and the opposite party availed himself of that embarrass- 
ment to force a settlement favorable to himself. 


An answer responsive to the bill denying the allegations therein, is conclu- 
sive upon that question, unless overcome by the testimony of two witnesses, 
or of one, with corroborating circumstances. 


It is well settled that a suppression of truth, or suggestion of what is not 
true, in some material point, will be ground for setting aside any contract. 
Again, concealment of a material fact by a party to a contract is ground for 
relief, where he had better opportunity to know than the other; but where 
the facts lie equally open to the vendor and vendee, with equal opportunity 
of examination, and the vendee undertakes to examine for himself without 
relying upon the vendor's statements, it is no evidence of fraud that the ven- 
dor knew facts not known to the vendee, and does not make them known to 


him. 


A misrepresentation by a vendor to be ground for a recision of the contract, 
must be in reference to some material thing unknown to the vendee, either 
from not having examined or from want of opportunity to be informed, or 
from entire confidence reposed in the vendor, and his remedy must be pur: 
sued in good time after the injury is discovered. 


If a partner who exclusively superintends the business and accounts of the 
concern, should, by concealment of the true state of the accounts and busi- 
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ness, sell his share of the assets of the firm to a co-partner for a dispropor- 


tionate price, by means of such concealment, the purchase will be held void. 


6. The qualifications suited to cases of extraordinary nature to these general 
rules, as laid down in White vs. Walker, 5 Florida, 479, considered and af- 
firmed. 

7 It is a well established principle in equity that nothing but what is plainly 


injurious to good faith ought to be considered as a fraud sufficient to impeach 


a contract. 


&. If a partner continue to trade with the joint property after dissolution of 
the partnership, he must account for the profits, and if it was continued 
by express or implied consent after the period fixed by the articles of agree- 


went, in such case the stipulations of the original will be considered those of 


the continuing partnership, and it is then a partnership at will. 


9. The mere fact that an agreement is improvident, is no ground for setting it 


aside; it can only be avoided because of surprise, or mistake, want of free 
dom, undue influence, the suggestion of falsehood or the suppression ot 


truth. 


10. Before a dissolution, partners are joint tenants of the partnership property, 
each of them having an interest in the entire possession, as well as of every 
parcel of the whole, and without survivorship, each partner embracing 
the character of both principal and agent. A/ter a dissolution, each partner 
becomes a trustee for the others as to the partnership funds in his hands, 
in order to effect a fair settlement and just retribution of the effects. 


11. In cases of mutual mistake, going to the essence of the contract, equity will 
often relieve, however innocent the parties may be, by correcting the error 


This case was decided at Tallahassee. 
T. Baltsell for appellant. 
In the division of the assets of the firm of O. & Young, 


they received $17.778 or $8,889 each. Sewall, the dormant 


$262 less. 





partner, $8,527 

By the partnership articles the firm was to last two years 
to the 7th of March, 1828. Then O. & Y. closed the con- 
cern, excluding Sewall, and took the entire stock of goods, 
capital and means, creating a new firm. P. 46, 48, 57. 

They continued business to the 14th January, 1829, when 
a division of the assets of the first firm was had. P. 84. 

The firm was indebted to Sewall in the sum of $22,021.76, 
and also to merchants in New Orleans and New York, 
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amounting to $3,584, which by the agreement of the division 
he assumed to pay. For his share and in payment of these 
debts, he received $9,618 of notes, $15,697 in open account, 
the remainder in corn, pork, mules, goods, &c., making an 
aggregate of $38,410. 

O. & Y. took their share in notes, bearing 50, 25, 10 and 
[5 per cent. interest. $10,000 proved to be worth 25 per 
cent. more than an equal amount of the assets received by 
Sewall. P. 59, 29. 

In the division and estimates, allowance was made in the 
sums due to Sewall, for interest, commissions or difference 
of exchange. And. Rep., 93. 

By the articles of partnership, Sewall was to aid in pur- 
chasing, or to purchase, accept or have accepted by Moses 
Sewall, all sums that may be deemed necessary for conduct- 
ing the business, not exceeding $4,000 at atime. P. 83. 

He was entitled to interest on his share after ascertaining 
amount of nett profits. 

In case of advances he was to receive 2 per cent. a month 
until all such sums were refunded. P. 84. 

Orman & Young were to close the business without 
charge. 84. 

When the partnership was formed, O. & Y. gave their 
notes for the old stock, agreeing to pay 15 per cent, ixterest 
if the notes were not paid 30 days aiter maturity; $4,500 
of these were due and subject to this claim. 

In the division made, it is insisted there was irregularity 
and loss to Sewall, in this: 

Ist. No commissions for advances. 

2nd. No commissions for acceptances. 

3rd. Interest on $4,500 of stock notes at 15 per cent. as 
agreed. 

4th. He did not get a fair proportion of the latter and 
more valuable notes. 
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5th. He did not get a share of the profits of the new firm 
admitted to have been prosperous. Ans. p. 22, p. 37, mar.; 
48, 49, 50, mar. 

6th. He received no allowance for collecting notes, &c., 
selling their assets, paying debts, winding up the concern. 
P. 8g, mar. 

7th. He did not get interest after his share was ascer- 
tained. Otherwise stated— 
Orman & Young obtained for their share in notes, 

Gh So sentacie shccdeds see needeus soseess g 


27 
In addition assets above par value, .............. 2,500 
Relieved from collecting $38,900 assets, .......... 3,898 
Pay no commission for advances, &c., ............ 4,200 
Don't pay the interest on their own notes,.......... 751 
Pe SUP NS GE Tika «00.6 oc ccesenwcsccccs: 6,190 
No commission for acceptances nor the items excep- 
SE NL, ck civenerseecuceses GOxeb ess goo 
ED 3.6:5-55.446 40046006504 b08bbn ped ¥eN .... $8,382 
Lost his commission for advances,............... 4,200 
Lost his commission for acceptances, ............ 
Lost his interest on accounts... .........2eeeeeeee: 751 
Lost his proportion of better notes, ........... -». oe 
Lost share of profits new firm, ... .............. 3,595 
Was at expense of collecting $39,500 assets ....... 3,890 
RE CRRONE GUNNERS DAA. 66 no. 6s os de mesawasdacennn goo 


The means by which such a result was attained are fully 
set forth in the record. O. & Y. had the stock of goods and 
all the assets in possession to wind up and close the concern, 
Sewall being a merchant in Mobile. Instead of proceeding 
with this duty they started a new firm, taking stock ac- 
counts, notes, &c., and everything to themselves, indebted 
to Sewall $20,000 and upwards, to N. O. and N. Y. mer- 
chants only $3,500; they don’t pay either, with near $60,- 
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000 of assets. There were $15,597 of accounts, $27,396 of 
notes, goods, store houses, negroes, mules, corn, fodder, pork, 
gin houses, &c.; none of these are sold, none of the accounts 
turned to notes; no efforts made by suit or otherwise, to re- 
alize upon the assets of the firm. It is all made the property 
of the new firm. Sewall alleges that he offered to take good 
notes for the $20,000 due him—a proffer they should have 
made without any demand. and which was due to his neces- 
sitous condition. 

He presented his account for settlement in April, and 
again in December. The cold and heartless reply was 
that it was “incorrect and totally inadmissible, abound- 
ing in errors and false charges.’ Again, that “he was 
neither entitled to a settlement nor to payment until March, 
1829.” He applied for part of his debt in April and De- 
cember; “they tell him the business was not settled” 
in December; that the affairs had not been brought to a 
close. They had not an amount sufficient to pay him ac- 
ceptances. ‘‘Another excuse was that he had not certain 
notes to give up.” B. def'dts. p. 46, the falsity of which is 
disproved that the notes constituted but a portion of his 
debt. But the allegation of the want of funds is disproved 
by their letter to Tuggard stating their favorable business, 
making large engagements, and the highly prosperous state 
of their new firm, showing that all the cash was devoted tc 
it and could not be spared to pay debts. Ans. 22; Barr. 
def'dts, 49: Tuggard’s Letter, 36. 

He urges that the business was so large, extensive, that 
he could not acquire full and adequate knowledge of it; that 
he relied upon the estimate of Orman, which he found to be 
false, erroneous and imperfect. 

How in two short visits a stranger could have informed 
himself as to such a concern so as to make a bargain and be 
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in a position of equality in the making of it with O. & Y., 
is not perceived; the thing was impossible. 

He charges that he was imposed upon by an estimate of 
Orman; that he was ignorant of the affairs and could not 
obtain the information. In reply they say and deny that 
“the estimate was submitted as accurate’ by Orman, that 
it was drawn up for his own information, hastily drawn up, 
p. 21. A statement approaching to anything like correctiiess 
was not attempted; they did not pretend to accuracy or pos- 
itive statement; “it was not intended to be accurate,” it was 
impossible to arrive at accuracy, nor did they pretend to 
such thing: it was not submitted as a correct statement. In 
the hurry it was made, it was probable it contained many 
errors, and was a rough estimate of the aggregate amount, 
and perhaps to be no more, p. 27. 

Now, considering that they had taken stock and an ac- 
count of the notes and accounts on the 7th of March, 1828, 
with a view to purchase ;that it was their duty to close as soon 
as possible ;that ten months of the time had elapsed, why this 
inaccuracy, this impossibility of arriving at an accurate re- 
sult?) Where the necessity of hurry? If unable to give cor- 
rect information, how could they make a fair bargain? But 
again, after leaving Webbville in April, Sewall leaves for 
Maine, and writes to Mr. Bower to act in connection with 
Judge Webb as his agent; to this a reply is made that “Or- 
man protested against making a_ settlement with any one but 
yourself,” that is, Sewall, p. 50, mar. 

It is insisted again and again, that this was ‘ta bargain 
and sale, a lumping and general sale.” We insist that 
Sewall was entitled to a partition, and that O. & Y. could 
not sell him his own, and that he got less than his own. He 
got more than his own; that it is preposterous to say that 
they occupied the relation of vendors, or Sewall that of pur- 
chaser. Sewall was the owner of his share and entitled to 
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possession as such of the part belonging to him, the one- 
third after paying debts. Sell him his own goods, notes, 
accounts! his own property! It is by assuming this false 
position that the conduct of Orman & Young alone is in 
any degree defensible. They produce the insolvency of 
Sewall by refusing to pay the $20,000 due him; they in- 
crease his anxiety to get possession of this debt and his 
share by refusing to pay, holding him off, treat him not as 
a partner but an outside purchaser, until his patience is ex- 
hausted, then make a bargain giving him vastly less than 
he was entitled to and themselves vastly more; throw upon 
him the winding up of the concern, payment of the debts, 
collection of the assets especially, and vast amount of open 
accounts; take better assets, give him the worst; take 
notes bearing large interest, better than cash, notes drawing 
25 and 50 per cent. interest; give him accounts, old goods, 
&c. Take all the profits of the new concern made from his 





capital, his goods, stores, &c., refuse him all participation, 
refuse him payment for commission, for acceptances, advan- 


: 


ces and interest on stock notes, present false estimates and 


ta statements as the basis of trade, and insist he was well in- 
4 formed, although they set up an excuse themselves that the 


hooks were not posted, and accuracy could not be obtained. 
That a bargain so unfairly made’ should be set aside, we 
have the fullest conviction. 


ci he 


7 Aye 


“Partners are joint tenants having an interest in and en- 
tire possession, as well of every part as the whole.” Story, 
part 21, 121. 
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“The contract has a valid foundation in the mutual res- 
pect: confidence and belief, in the entire integrity of each 
partner and his sincere devotion to the business and true 
interest of the partnership.”—Jbid, 261, § 1609. 

The necessity of good faith is enlarged upon.-—J/hid, 264. 
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Rules as to trustees apply to partners. I Story Eq., 
$323; 1 San., 89; 8 Price, 127. 

Utmost good faith. g Gratt., 204; 2 R. L., 208. 

Bound to give full statement. 4 San., 11; 3 Md., 295; 
13 Ill., 208. 

In case of dissolution the effects to be reduced to money. 
Gow., 260. 

Nor can one take stock at the cost , though custom ap- 
prove it. 7 Con., 11; 4 San., 11;9 Paige, 178. 

Partners continuing business on joint capital responsible 
for profits to the secluded partner. 3 Kent’s Com., 64; 1 
John. Chan., 306; Gow., part. 255, 592. 

A partner releases to his partner, does not transfer by bill 
of sale. Walk. Con., 89—’94; 15 Law Lib. 

Fraud is any kind of artifice by which another is deceived. 
All comprise trick, cunning, dissembling or unfair advan- 
tage. I Mad., 255. 

Unfair advantage—one party in the power of another 
confidence abused—if inadequacy of price, undue influence 
or control, so that the parties did not treat on equal terms, 
the least scintilla of fraud—taking advantage of the distress 
of a party—of his necessitous condition to make an unequal 
contract—a bargain unfairly made under the circumstances. 
Par. on Cont., 93, 6, 7, 9: New. on Cont., 570—’60;9 
Pick. 

It is not necessary for complainant to show advantage as 
the other side is to prove good faith. 10 Vesey, 393; 6 Ve- 








sey, 278; 3 Vesey, 740. 

The evidence, accounts and exceptions being all in the 
record, the Court can determine the matter. 5 Cr., 313; 3 
How., S. C., 333. 7 do. 220, 267; White vs. Walker. 5 Fila., 
481. 

Papy on same side. 
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Stephens vs. Orman.—QOpinion of Court. 
FORWARD, J., delivered the opinion of the Court. 


This case. in extenso, was before this Court at a term 
thereof, held in 1860, and a full history will be seen by rei 
erence to the report thereof, found in g Florida, page 23. 
This Court then adjudged and ordered the cross bill to be 
re-instated, the judgment of the Court below sustaining the 
plea of estoppel vacated, and remanded the cause to enquire 
from the proofs taken or to be taken, whether the relie? 
prayed for in said cross bill should be granted. 

It appears from the record at present before the Court, 


that replication to the answer of cross bill was subsequently 


filed, and the cause in its various branches set down for 
hearing; that afterwards, to wit: on the 4th day of March, 
A. D. 1861, a decree was pronounced by the Court in the 
words and figures following, to wit: 
“In Leon Circuit Court: 

Thomas Orman, surviving partner of Or- 
man & Young, vs. Samuel Stephens, 
Sheriff and Ex-Officio Administrator of 


1) 
\ 


Bill in Equity. 
| 
ufus Sewall, deceased. ! 
Same vs. Same Supplemental Bill. 
Same vs. Same Cross Bill, Plea and Answer. 

“On this day came the parties in the above causes, and the 
judgment and decree of the Supreme Court of Florida 
passed and entered at its January Term, 1860, being exhib- 
ited, whereby the judgment and decree of Jackson Circu 
Court, setting as a Court of equity, passed and entered on 
the 9th May, 1846, was reversed, the cross bill re-instated., 
and the said causes remanded to the said Circuit Court of 
Jackson county for further proceedings; and it further ap- 
pearing that these causes were, by an order of the Judge of 
the Circuit Cotirt of Jackson county, removed and trans- 
ferred to the Circuit Court of Leon county, and that they 
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have been entered upon the docket of said Court, said 
causes were this day heard together, and were argued by 
counsel. Whereupon on consideration, the Court doth ad- 
judge, order and decree that the plea to the cross bill be 
overruled, and the causes being then heard upon the bills, 
answers, report of auditors, exhibits and proofs, the Court 
doth adjudge, order and decree that the relief prayed in for 
said cross bill be refused. 

“It is further adjudged, ordered and decreed, that the as- 
signment made by Orman & Young to Rufus Sewall, by 
deed of indenture, executed on the 14th January, be valid 
and binding upon the parties. It is further adjudged, or- 
dered and decreed, that the bond of indemnity executed by 
Rufus Sewall and E. J. Bower be valid and binding upon the 
parties; said bond of indemnity bears date the 14th Janu- 
ary, 1829, and is executed to Orman & Young, and that the 
obligations, covenants and conditions therein contained be 
specifically performed by the said Samuel Stephens, ex-offi- 
cio Administrator of Rufus Sewall, deceased, out of the as- 
sets in his hands to be administered. It is further adjudged, 
ordered and decreed, that it be referred to Hugh Archer. 
IXsq., Master in Chancery, to ascertain and tax the damages 
sustained by the said Thomas Orman, surviving partner of 
Orman & Young, by reason of the failure of said Rufus 
Sewall in his life time to fulfil and perform the obligations, 
covenants and conditions in said bond of indemnity con- 
tained, and that he report to this Court without unnecessary 
delay in order to a final decree.” 

Thg cause now comes to this Court on an appeal from this 

° 


decree. 

The errors set forth in the petition of appeal are: 

ist. “That complainant Orman was not entitled to any 
decree of any kind, but his bill should have been dismissed 
for want of merits, and as being founded in fraud and the 
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Stephens vs. Orman.—Opinion of Court. 
grossest oppression, and because in truth and justice he is 
entitled to nothing from Sewall or his Administrator. 

2nd. “Complainant (Sewall) is, upon the principles of 
right and justice, most clearly entitled to relief to have the 
contract rescinded, the bond set aside, and a decree for a 
large sum of money against Orman. That he is entitled to 
this on account of the superior assets received on account of 
extra interest, advances, commissions of 2 per cent. for wind- 
ing up affairs of the partnership, and his portion of the new 
firm.” 

To a proper understanding of matters in issue, it becomes 
necessary to set forth in substance the allegations in said 
cross bill, and the answer thereto. The cross bill alleges 
that on the 5th March, 1826, the said Sewall and Orman & 
Young entered into a partnership, (see articles of agree- 
ment, 9 Fla. 23:) as per agreement the said Sewall trans- 
ferred to the firm of Orman & Young the stock of merchan- 
dize then belonging to him, which really belonged to the 
firm of William Hitchings & Company, their store-houses, 
ware-houses, out houses, &c., of the value of $9,508.09, and 
afterwards made advances to and procured acceptances, paid 
their drafts, &c., amounting to nearly $40,000, as will ap- 
pear by his account filed therewith, and marked Exhibit 
E., No. 5. 

further avers, that after the said Sewall, Orman & 
Young had carried on business for nearly three years, under 
the articles of co-partnership, (see 9 Florida, page 24,) he the 
said Sewall, through misfortune became deranged in his af- 
fairs in Mobile, and was compelled through necessity to look 
elsewhere for means; that as the firm of Orman & Young 
had been prosperous in business, and were also indebted to 


him in a large amount for advances, he left Mobile, where 
he had during the existence of the firm and up to that time 
resided, and came to Florida that he might receive the por- 
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tion that was coming to him from the concern. That the 
business of the firm was mostly conducted by Orman & 
Young, and that he (Sewall) was a silent partner, residing 
in Mobile, knew but little of the concerns of said firm, and 
was almost entirely ignorant of their property, the charac- 
ter of their debts, the amount and the prospect of their col- 
lection. From the books he could get but little informa- 
tion, as the business was of long standing and intricate, and 
satisfactory knowledge in that respect could only be ac- 
quired by long and laborious engagement in the business it- 
self. Said Sewall further avers in his said cross bill, that 
he at first applied to said Orman & Young, (as the time 
fixed for the expiration of the partnership had elapsed many 
months,) for the portion that was coming to him from the 
concern, and was told that their affairs were not adjusted, 
and that a division could not be made at that time, so 
as to allow him any thing. He next applied to them for 
payment of the amount due him for advances made to the 
firm, which amounted to about the sum of $20,000; but this 
was also refused, on the ground that they had no money. 
He then proffered to take it in good notes, such as were due 
them, and this they refused. That his pressing necessities 
being well known to the said Orman & Young, his late co- 
partners, they determined to make the most of his situation, 
turned a deaf ear to every proposal he made; that said Or- 
man & Young made an estimate in writing of the business 
affairs of the firm, which estimate was in the hand writing 
of said Orman, which they submitted to him, said Sewall, 
as a correct statement, as near as could be, of their transac- 
tions. 

The cross bill further alleges that on furnishing this state- 
ment, the said Orman & Young proposed to sell their inter- 
est of the firm to said Sewall for $17,500, they, said Orman 
& Young, in payment thereof. to have choice of paper to the 
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amount of $17,500; that finding all his efforts unavailing at 
a fair settlement, pressed by his wants and the peculiarity 
of his situation, he was compelled to accept their said prop- 
osition; and that said Orman & Young took to the amount 
of $17,500 the best of said paper, and such as bore interest 
at the rate of 15, 20 and 50 per cent. Said Sewall further 
avers in his said cross bill, that it was on this statement 
made out in the hand writing of Orman that he acted, and 
confiding in it, he was induced to accept the offer made by 
them, and alleges that they had the books in their own pos- 
session, had made all or nearly all the entries, were person- 
ally acquainted with every transaction of the firm, and 
must have known the true state of their concern. 

The cross bill further avers that after some time he dis- 
covered from an examination of the books that he had been 
grossly imposed on; that the statement made out and hand- 
ed him by said Orman & Young was incorrect and contained 
palpable mistatements. The cross bill charges that the notes 
were set down in said estimate at $28,400, and a list thereof 
accompanied said statement, which is described as being 
marked C. No. 3. 

The complainant in the cross bill here sets forth the fol- 
lowing errors which he has discovered in the list of notes, to 
his prejudice: 

1. That only $275.53 were due from James Webb, instead 
of $769.47 as represented. 

2. That only $757.63 were due from Sears Bryan, instead 
of $835.84 as represented. 

3. That only $54.98 were due from Richard L. Watson, 
instead of $93.75 as represented. 

4. That only $55.27 were due from Sion Smith & Joseph 
Russ, instead of $816 as represented. 

5. That only $242 were due from John Register, instead 
of $536.80 as represented. 
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6. That only $17.50 were due from Wm. Evans, instead 
of $18.40 as represented. 
7. That only $95 were due from Graham & Pope, instead 


of $110.80 as represented. 

8. That only $16.70 were due from Thomas Nalls, in- 
stead of $26.70. 

9. That only $1,192.10 were due from Brown & Lott, in- 
stead of $1,342.10 as represented. 

10. That two notes were included in said list from Sims 
& Murphey for $200, which ought not to have been there, 

11. That two notes of J. B. Bryan and Thomas M. Bush 
were included in said list, which in justice ought not to 
have been there. 

12. That Benjamin Ilays’ note for $50 was not delivered 
to the complainant by the said Orman & Young. That the 
above mentioned notes were subject to credits which were 
not disclosed nor made known to said Sewall, making the 
differences as stated amount in aggregate to $2,013.15. 

13. That the accounts of the firm were represented at 
$16,600, when they were only $13,717.50, including the ac- 
counts at the Bay and the memorandum book accounts, 
which were not included in the estimate, making an error 
in this respect of nearly $4,000. 

14. That the goods on hand were put down at $7,000, 
when it should have been but $6,000. 

15. That the cotton on hand was represented to be worth 
$4,000, when it was worth only $2,559.96. 

16. That corn, pork, &c., was estimated at $1,000, when 
it should have been $800, making a difference of $200 in that 
item. 

17. That two negro boys were put down at $900, which 
were purchased for $460. 

18. That the debts owing by the firm were put down to 
$24,000, a much smaller sum than was actually owing. 
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19. That the debts of said firm in Jackson county and bad 
ones, were improperly rated at $5,000, when they exceed 
that sun. 

Attached to the cross bill, it is averred is an exhibit 
marked II, No. 8, setting forth a statement of the difference 
between the said estimate exhibited to said Sewall by said 
Orman & Young, and what he said Sewall considers a true 
state of the concern at the time settlement was made. The 
cross bill further alleges that shortly after said settlement, 
the said Orman & Young, perceiving errors in their favor, 
brought them to the notice of him, Sewall, for correction, 
and he, Sewall, acceded to them, but that when he, Sewall, 
required an adjustment of the numerous errors committed 
to his prejudice as aforesaid, they refused. The cross bill 
requires the defendants to answer the allegations thereof, 
and prays that the said agreement entered int (see 9 Flor- 
ida, page 28,) between the said Sewall and said Orman & 
Young, for the adjustment of their partnership concern, be 
set aside and held for naught, and the bond given by said 
Sewall and said Bower to said Orman & Young be annulled 
and given up, and an account taken, or that the errors and 
mistakes, &c., committed by the said Orman & Young in 
their said estimate and representations be corrected. 

To this cross bill, the defendants Orman & Young, on the 
18th December, 1830, plead to part and answer to the residue. 
As the plea has been overruled and no question arises ander 
it before this Court, it is unnecessary to set it forth. The 
said Orman & Young, in answering, say, that in December, 
1828, the said Sewall did come to Florida, with a view, as 
they then supposed, to a settlement of all matters and things 
of a commercial nature between them; that the mercantile 


business of Orman & Young, previous to 7th March, 1828, 


and also that since that date, was not in such a condi- 
tion as to admit of a statement approaching to any thing 


5 
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like correctness, nor was it attempted; that said Sewall 
commenced by asking for a settlement, and exhibited an ac- 
count, which upon examination, the said Orman & Young 
found to be incorrect in Various matters and to a large 
amount; tliat the said Sewall then commenced negotiating 
for a sale or purchase, and made various propositions to them 
separately. They further answering say, that eventually the 
said Sewall made the proposition to purchase their interests 
tor said $17,500 on the terms set forth in the bond. 

The said Orman & Young positively deny that any estimate 
or statement was submitted by them to said Sewall as accu- 
rate or correct, showing the condition of their business, or 
that he was informed by them that the estimates our state- 
ments referred to in his bill were accurate. Thomas Or- 
man avers that the statement made out by him was made 
out for his own information, and not with a view to direct 
or govern the said Sewall in his conduct. Andrew Young 
says he knew nothing of them until he saw them in the store 
on his arrival from the bay, and that he objected to Sewall’s 
having them, as they were then negotiating. 

The defendants Orman & Young further say in their an- 
swer that said Sewall enquired for himself, examined the 
books, and had access to them when he wished; that all 
calculations and estimates were general; that no trick or 
concealment was used to induce said Sewail to purchase, 
&e. They further aver that the business was carried be- 
tween them in the way of bargain and sale, in which for an 
aggregate amount they sold the aggregate of the co-partner- 
ship property, on which sale, a balance of each member's 
share of the concern was not attempted to be ascertained. 

An amended answer to said cross bill was put in at June 
Term, 1831. 


This answer admits the origin of the partnership as al- 
leged in cross bill and articles of agreement, and also ad- 
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mits that Exhibit E, No. 5, is a correct statement of the 


stock, houses, &c., transferred to them by said Sewall, and 
it alleges that the same statement shows that the said Or- 
ian & Young gave their notes for the amounts, and they 
aver that said notes were to bear interest at the rate of six 
per cent. after the seventh day of March, 1827, and at the 
rate of fifteen percent. if not paid within thirty days after 
due. The said defendants deny the correctness of the ac- 
counts marked Exhibit E, and expressly state that they 
abound in errors and false charges. The answer further avers 
that similar accounts were exhibited to them in December, 
1828, and January, 1829, whilst negotiating a settlement of 
the concern, and that they at that time distinctly informed 
said Sewall that they were not correct, and would not be ad- 
mitted. The answer further sets forth that the accounts be- 
tweeen said Sewall and the firm vacillated ; sometimes they 
were greatly in advance to him, and that they were not in- 
debted te him in any considerable amount, until the latter 
part of the year, 1828, and this was on account of his ac- 
ceptances for goods purchased the last of the year 1827, 
which principally became due inthe year 1828. They deny 
in their said answer that said Sewall had a right to demand 
payment or settlement of the partnership in December, 
1828, as he in his cross bill alleges, and aver that by the ar- 
ticles of co-partnership, it is expressly provided said profits 
were not payable until March, 1829. They further allege 
in their answer that in April, 1828, the said Sewall came to 
Chipola, and then proposed to take for his interest six thou- 
sand dollars ; that they offered him five thousand dollars, 
and one of them, Andrew Young, offered to take the last 
sum for his interest; that these propositions were rejected 
mutually. The defendants further aver in their said answer 
that when said Sewall was there in said April, he was in- 
t 
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formed by them that the old stock on hand to the 7th 
March, 1828, had been taken by them at cost, and that to 
this he then made no objection. Thesaid Orman & Young 
most positively deny that it was with a view of making the 
most of said Sewall’s necessities that a settlement and pay- 
ment was not made in said December to him; on the con- 
trary, they aver that the affairs of the old firm had not been 
brought to a close, so that his share could not be ascertained, 
nor had the time arrived when his share was payable, and 
that they had not made collections sufficient to pay off the 
amount due him on account of acceptances. And they deny 
that any proposition, within their recollection, was made 
by said Sewall to take notes for th» amount due him, Sewall. 
They admit he made several pr: positions, but say none of 
his propositions were acceded to until he made the one set 
forth in the bond, au finally agreed to; and they deny that 
this last mentioned proposition of $17,500 for the joint in- 
terest of Orman & Young, was made by them as stated in 
said cross bill, and aver it was the proposition of said Sewall 
made to them ; and this, too, after the said Sewall had had 
sufficient time and opportunity of informing himself as to 
the condition and situation of the business. They aver that 
the said Sewall had access at all times to the books, consulted 
with the clerk of the store, E. J. Bower, who had lived with 
them from 1526 to December, 1828, and was their principal 
book-keeper. The answer further avers that during said ne- 
gotiation, various estimates were made both by the.a and by 
said Sewall, and that in none of them did they pretend to 
accuracy or positive statement; that it was (owing to the 
manner they conducted business) impossible to arrive at ac- 
‘racy or po.itive statement, and this they aver was well 
known to said Sewall, who inquired for himself and acted 
upon his own information. And the said Orman & Young 
deny that the statement mentioned in complainant’s bill, 
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charged to be in the handwriting of said Orman, was submit- 
ted by them to said Sewall as a correct statement of the af- 
fairs of the said firm; on the contrary, they say it was a 
** rough estimate of the aggregate ameunt,”’ made for their 
own information, and deny that said Sewall acted upon it as 
a correct statement. 

Further answering they say, 1st. That so far as relates to 
the several errors and deficiences pointed out and specially 
charged in the cross bill, as far as they recollect, or believe, 
said Sewall was apprised that James Webb was entitled to 
a credit for corn and cotton, which they believe was entered 
on the books about the first of January, 1829. 

2d. That the errors charged in Sears Bryan’s account will 
be explained by adding thereto the account of Bryan & Mar- 
shall, included therein. 

3d. That Watson was credited on his note while the trade 
was negotiating. 

4th. That the amount due from Sion Smith and Joseph Russ 
was by note for $400, dated 23d December, 1526, due one 
day after date, drawing interest at the rate of fifty per cent. 
per annum, till paid, and they aver that said Sewall was in- 
formed and knew previous to said agreement that said Russ 
had delivered 28 or 30,000 Ibs. seed cotton, which he in- 
sisted should be credited on the note as per agreement 
claimed by said Russ to have been made with said Andrew 
Young, but which agreement was d-uied by said Young, 
said Young claiming that the cotton should be credited on 
an open account on the bovks due and owing the firm by 
said Russ. . 

5th. They further say that the claim against John Regis- 
ter was in ajudgment ia Alabama, which judgment, by mis- 
calculation of the Attorney, had been taken for too much, 
and they aver this was at the time of said agreement ex- 
plained to and known by the said Sewall. 
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6th In regard to Evans’ note they say they have no recol- 
lection, but that the books will show correct amount. 

ith. The debt against Graham & Pope they say, was or- 
iginally a judgment for $93, and that the interest up to the 
time of the agreement would be the amount stated. 

8th. That Thomas Nall had done some work for the firm, 
and, if not otherwise settled, was entitled to a credit there- 
for. 

9th. That a draft had been drawn on Brown & Lott for 
$50, in favor of E. Chambless, atter the estimate and before 
the sale; that they had no recollection of any other credit to 
which they were entitled. 

10th. The notes of Sims and Murphy they say, were ob- 
tained before the sale to complainant, and were with the 


sale transferred to him. 
11th. The notes of T. M. Bush and J. B. Bryan they 
say, were for the hire of the negroes of the firm, and which 


they say said Sewall knew at the time. 

12th. They admit that Benjamin Hayes’ note was not de- 
livered to said Sewall, and allege it was because they, the 
said Orman & Young, took it as part of the $17,500 purchase 
money. 

13th. In regard to the aggregate or sum total of open ac- 
counts, as stated in said estimate, they say, the said Sewall 
did not rely upon that statement as accurate; that it was 
made out in haste, the books being behind hand, and was 
not made out for the information of Sewall, but for them- 
selves, and deny that there was any imposition upon the 
said Sewall intended. They also deny that it was the un- 
derstanding that the amount of accounts at St. Andrew’s 
Bay, and memoranda accounts, should be or was excluded 
in said general statement. 

15th. In relation to the cotton, the say the books did not 
show the amount or cost of the cotton; it was dispersed 
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throughout the country, at different gins and in course of 
delivery ; that the estimate was not intended or understood 
by the parties to be accurate; that they believe said Sewall 
received one hundred and thirty bales thereof, which were 
shipped from St. .Andrew’s Bay. 

16th. The corn and fodder they say was estimated at its 
value at the time of sale, and as a gross estimate it is be- 
lieved to be nearly correct. 

17th. They admit the two negroes were purchased at the 
sum of $460 as alleged in the cross bill and they were in 
said statement estimated at $900, but avers that the negroes 
were worth the nine hundred dollars to the firm, and said 
Sewall did not object to giving that sum. 

The answer to said specific charges further states, that 
they stated to said Sewall all the debts due from the firm as 
far as they were known to them and recollected. 

The said Orman & Young deny that the debts of said firm 
in Jackson county were improperly rated at $5,000, for bad 
and doubtful debts, and aver that they have no doubt that 
sum was abundant to cover all losses and errors. 

The answer admits that there was a small account of er- 
rors on both sides, and said Sewall was called on to adjust 
them. 

And the said Orman & Young in tlicir said answer posi- 
tively and expressly deny all manner of fraud, and imposi- 
tion and deceit, charged against them in said cross bill. 

The following is the testimony in the case, viz : 

Testimony of William Taggard, of the firm of William 
Taggard & Co., witness for Orman & Young, taken 30th 
October, 1830: 

1st. Do you know the parties ? 

Ans. To the first interrogatory he answers and says, that 
he knows the plaintiffs and the defendant Sewall, but that 
he has no personal acquaintance with the defendant Bower. 
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2d. Were the plaintiffs Orman & Young indebted to 
you on the 14th January, 182%? if so, state the amount they 
owed you, or the firm of which vou are a partner, and state 
the amount due you previous to the shipment by the schooner 
Carroll; if anything be claimed on account of said ship- 
ment ¢ 

Ans. The plaintiffs, Orman & Young, were indebted to 
the firm of Wi'liam Taggard & Co., of which deponent is a 
member, on the 14th of January, 1829, in the sum of fifteen 
hundred and eighty-four dollars, or thereabouts, of which 
amount four hundred an1 thirty-four dollars, or thereabouts, 
was due previous to the shipment of the schooner Carroll, 
and the balance of said amount, viz: eleven hundred and 
fifty-four dollars, or thereabouts, was due on account of said 
shipment. 

3d. If anything was due you at the above date, state if the 
same has not been paid, or some part, and what part ? 

Ans. Nothing has been paid by the said parties on ac- 
count of said debt, but that this deponent has received from 
insurance companies nine hundred and sixty dollars, or 
thereabouts, on account of losses on shipments by the 
schooner Carroll, which shipments were made on account of 
Ormay & Young, to deponent’s information and belief. 

4th. Was the amount due by said firm assumed by any 
one, and if by Sewall, did you receive his letters to that ef- 
fect ? ifso, annex the original, or, if that be lost, a copy, 
and state date, &e. 

Ans. At the time of contracting the whole debt due de- 
ponent, the defendant, Sewall, was a partner in the house of 
Orman & Young, and deponent looked to said firm for pay- 
ment of his debt ; that this deponent, in the latter part of 
1828, or the early part of 1829, sometime after the debt due 
deponent, on the 14th of January, 1829, was contracted, re- 
ceived a letter from the defendant Sewall, stating that he 





TERMS HELD IN 1862. 





Stepheas vs. Orman.—Opinion of € ourt. 


the business into his own hands, but containing nothing in 
particular in reference to the debt of deponent; that de- 
ponent is unable at present to lay his hands on said letter, 
and has no copy. 

5th. It any part of said demand has been paid, please 
state who has paid it, and at what time the same was paid, 
and to what part of the demand you applied the payment ? 

Ans. Nothing has been paid, and ncething received on ac- 
count of deponent’s debt, except the amount stated above as 
received from the underwriters, which has been received 
within a few weeks past, and has been credited by the de- 
ponent to the account of the shipment by the schooner Car- 
roll. 

Testimony of Charles A. Sewall, taken 24th August, 
1831: 

Ist. Was you in New York in October, 1828, purchasing 
goods ? 

Ans. I was. 

2d. Was you personally acquainted with Mr. Tagvard of 
the house of William Taggard & Co., merchants of New 
York ? 

Ans. I was. 

3d. Did you know of an order or memorandum sent Wil- 
liam Taggard & Co., by Orman & Young, for a quantity of 
goods? if yea, state the circumstances. 

Ans. While in New York I heard William Taggard, of 
the house of William Taggard & Co., observe to Rufus 
Sewall, “I have received an order from Orman & Young, 
enclosing a memorandum of goods which they wish me to 
purchase. I have no funas of theirs now in my hands, and 
you can take the order and make the purchase.” And to 
my knowledge, Rufus Sewall did make purchases of the or- 
der. 
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4th. Were the goods thus purchased shipped by the 
schooner Carrull, and was the cargo of said schooner aban- 
doned to the underwriters ? 

Ans. The goods thus purchased were shipped on beard 
the schooner Carroll, which vessel, meeting with some disas- 
ters out, | deemed it prudent to abandon my interest to the 
underwriters, and Rufus Sewall likewise abandoned the in- 
terest of Orman & Young. 

5th. Is the annexed statement of $957.41, the balance due 
Rufus Sewall on the transaction, and the account of Wil 
liam Taggard & Co., which is likewise hereunto annexed, 
to the best of your knowledge correct? viz: 

Messrs, Orman & Young, 

To Rufus Sewall, Dr. 
October, 1828, for merchandize purchased in New 

York of C. & O. Waddel, $ 664.80 

Of Wm. Bryan,.. 312.28 


Of Spear, Carhtor & Co.,...... ‘ 904.29 
Of J. & L. Brewster,...... , 245.69 


Interest on balance, 12th May,..... 


Messrs. Orman & Young, 
To Wm. Taggard & Co., New York, Dr. 

October, 1828, for my acceptance for merchan- 

dise, purchased as per your order of Brown & 

I os dveetenn die ohh 'e iSsee seas $ 226.69 
Of Wm. B. Corgro, 291.30 
Of Wm. Todd, Ft Gis angers Fr 959.32 
Of Blackwell & McFarlan 259.32 


$1,042.52 
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Amount brought forward, 81,042.52 


967.638 


S 74.89 


Ans. To the best of my knowledge the statement of both 
accounts is correct, but I know nothing respecting the 
charge of commissions and interest, which I think ought to 
be made. 

6th. Did yer not consider Rufus Sewall as the principal 
of the concern of Orman & Young / 

Ans. | did. 

ith. Is the annexed a correct extract from a letter written 
by William Taggard & Co., to Rufus Sewall ? 

(Remark by the Court; this extract referred to is not 
found in the reeord.) 

Ans. It is. 

Testimony of Addison Mandell, a witness for Orman & 
Young, taken before Commissioners, 22d June, 1831: 

Interrogatory. Please state whether you had for collec 
tion adebt against complainants in favor of Florence & Co., 
and if you applied to defendant for payment, and what was 
his answer, and state the time ? 

Ans. He had ademand in his hand in favor of J. L. Flo- 
rence, for tive hundred and some odd dollars, against the 
plaintiffs, upon which suit was brought and money collected. 
At the time he called upon Mr. Orman, one of the firm, he 
informed him that it was to be paid by Sewall. Ile after- 
wards on the same day saw Sewall, who stated he was to 
pay it, but Orman & Young had not acted right with him 
and he should not do it; they might pay it, and he would 
have the use of the money until it could be collected; the 
time was May, 1829, or shortly thereafter, but not later than 


June. 
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Testimony of William J. Watson, a witness for Orman «& 


Young, taken before Commissioners, 22d June, 1831: 

Interrogatory. Did defendant purchase of you a tract of 
land? if'so, state with what funds you were paid, and des- 
cribe the land. 

Ans. Rufus Sewall purchased from him the South-west 
quarter of Section five, the North-west quarter of Section 
eight, the East half of the North-east quarter of Section six, 
the East half of the South-east quarter of Section six, all of 
Township five, Range eleven, N. and W., for which the said 
Sewall gave between twenty-eight hundred and three thou- 
sand dollars. Five or six hundred dollars, as this deponent 
believes was paid in cash, and his own paper due to Orman 
& Young, the balance was paid in notes and accounts due 
to and given to Orman & Young. This deponent does not 
recollect the precise amount of the notes he received, but ac- 
cording to contract they were selected from the debts due to 
the late firm of Orman & Young. 

Testimony of Ebenezer J. Bower, taken before Commis- 
sioners at the instance of Orman & Young, on the 20th 
June, 1831. 

Interrogatory. 1st. Do you know of the trade between 
the above parties in relation to the stock of goods, and sold 
by the complainants to defendant? it you do, please state, 
Ist. Whether defendant frequently counselled and advised 
with you in relation to the trade, in relation to the general 
character of the debtors, and the value of the concern in the 
aggregate. 

Ans. I do know of the trade between Orman & Young 
and Rufus Sewall, for a stock of goods and a quantity ot 
other property, to a large amount. The goods were esti- 
mated in the statement hereunte annexed, in the hand- 
writing of Rufus Sewall, at six thousand dollars, though | 
believe they were estimated by Orman & Young at seven 
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thousand dollars. The same goods were afterwards inclu- 
ded in the concern of Bower & Sewall, at six thousand five 
hundred dollars. Said Sewall frequently advised and con- 
sulted with me on the subject of the trade while it was ne- 
votiating, and on particulars about which he seemed doubt- 
ful, and on the general character of the debts due to the 
concern, but not (as I recollect,) as te the aggregate value of 
the whole concern. 

2d. Did you consider the trade as a lumping one, or as a 
trade tor specific articles, and state what was defendant’s 
view of it, so far as you could judge by his words and gen- 
eral conduct whilst the trade was negotiating, and at the 
time / 

Ans. I considered the trade a lumping and general ene, and 
not of specitic articles ; no inventory was taken of the goods. 
Said Sewall was evidently dissatistied with the trade while it 
Was negotiating, as he expressed to me at the time, but said 
it was the best he could do; that Orman & Young had a 
large amount of his property in their hands which he must 
have the control of. After the trade was consummated, he 
seemed to be better satisfied. 

3d. Please state, and particularly describe the property 
received by Sewall from complainants, viz: The land and 
negrees each, what belonged to the firm of Orman & Young, 
as all subsequently acquired with the funds and debts, and 
means of the firm / 

Ans. The property sold by plaintitis to defendant con- 
sisted of a stock of goods, (before described,) a lot of land 
adjoining Webbville—ten or fifteen acres—on which stood a 
cotton gin house and several other log houses; also a quan- 
tity of corn, bacon, cotton, two negru boys, one negro man, 
one negro woman and child, two or three horses and mules, 
a storehouse in Webbville, a store and warehouse at St. An- 
drew’s Bay, besides a large amount of notes, accounts and 
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other valuable papers. There was subsequently purchased 


with the funds, debts and property of Orman & Young, the 


following prope Three quarter sections of land pur- 


chased of Wi , } \\ arson, valued at about three hundred 


dollars; ove quarter section, purchased of Thomas J. Seur- 
lock; about forty acres of land purchased of Thomas J. 
Russ ; three quarter sections of land, eleven negroes, some 
eorn, bacon, horses, mules, &e., of James Webb, valued at 
pix thousand tive hundred dollars. I am not sure that the 
whole amount was paid out of the means of the concern of 
Orman & Young, but am satistied that the greater part of 
it was. 

4th. State whether Sewall was informed of the situation 
of Thomas Russ’ notes and amounts, and the judgment 
against Register, and also the Russ and Smith’s notes, and 
state what was their situation, and if Sewall knew it ? 

Ans. I recollect having a conversation with said Sewall 
immediately before or after the trade, (1 think it was betore,) 
on the subject of Thomas Russ’ note, and Sien Smith's and 
Joseph Russ’ notes for four —— dollars, at fifty per 
eent., in which I told him all I knew about it, and particu- 
larly stated an understanding between said Russ and Young 
in the fall preceding, about Russ’ cotton, which, according 
to the understanding, was to be applied to the payment of 
this note. After Russ had delivered the cotton he applied to 
said Orman for a receipt, which he, said Orman, wrote, and 
also a note for the amount of said Russ’ account, and then 
sa:d to Russ, if you will sign the note I will sign the receipt. 
Russ declined signing the note, and the business ended. 
Mr. Orman then attached both blank note and receipt to the 
Jeaf of the ledger containing said Russ’ account, and all re- 
mained in that situation till the aforesaid trade was consum- 
mated. I don’t distinctly recollect of informing Mr. Sewall 
the situation of the judgment against John Register. 1 
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knew that it was rendered through mistake, for more than 
Orman & Young claimed, and was always under the im- 
pression that Mr. Sewall knew it. I had, previously to the 
trade, heard Orman observe that he only wanted the amount 
due. 

5th. Relate all you know, which will in any way benefit 
complainant. 

Ans. At all times when I was at the store of said Orman 
& Young, said Sewall had free access to all the books and 
papers belonging to the concern. On the 7th of March, 
1228, said Orman commenced taking an inventory of the 
stock of goods on hand, and from that time changed their 
business entirely. The firm, as it had existed, was consid- 
ered by the said Orman & Young to be dissolved, and Ru- 
tus Sewall was considered no longer a partner. Their part- 
nership having expired on that day, according to their agree- 
ment, the business was afterwards kept separate and distinct 
from that of the old concern. Sewall was at Webbville in 
March or April of the same year, when he attempted to 
make a settlement with Orman & Young, who declined 
doing so, because (as they informed me,) Mr. Sewall had 
their notes to a large amount which he was not prepared to 
give up. During the time, and afterwards, when said Or- 
man & Young were absent, I had charge of the concern. 
Said Sewall had free access to the books and papers, and 
had a fair opportunity to examine and calculate for himself. 
One of the letters hereunto attached is in the handwriting 
of Rufus Sewall, the other is my answer tothe same. I was 
clerk for Orman & Young for about two yearz, during which 
time I never discovered anything that led me to believe 
that they were disposed to wrong said Sewall in the least 
amount. At the time of the trade I supposed five thousand 
dollars were sufficient to cover all bad debts and all amounts 
due by said concern in Washington and Jackson counties, 
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The following are the letters above referred to, as at- 

tached, viz: 
Hatstowetr, 29th July, 128. 

E. J. Bower, Esq.— Dear Sir: Lenclose a letter to Messrs. 
Orman & Young, which I wish you to examine, also the 
agreement entered into by Orman & Young and myself, 
which Mr. O. will send you for inspection. Either W. or 
myself have made some grand error, or else [I have made 
some mistake of Mr. O.’s meaning. I shall proceed to New 
York in a day or two, I will then forward you my power of 
attorney. I do not know but it will be well enough to con- 
stitute you and Maj. Webb my attorneys. At any rate, I 


only want precisely what the agreement gives. If I have 


wrong impressions or incorrect views, certainly unpreju- 
diced men can determine. <All O. & Y. have is now due to 
me, and the amount is much too large for me to lay out of. 
It is on this account, I think, however honest O. & Y. may 
be, it is very proper I should have some uninterested per- 
son or persons to look a little to my interest. I shall write 
you again from New York. In the meantime believe me, 
Very respectfully, 
RUFUS SEWALL. 
Notes and accounts, $17,947.62 
do. do. 16,491.16 
1,660.00 
6,000,000 
4,000.00 
1,000.00 
1,000.00 
1,800.04 


$58,868.78 


+ . 


Bad and doubtful debts, R. S.,..............0. $19,800.00 
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Amount brought forward,.... $19,800.00 
ik Oke 5,250.00 
N. 0. 3,200.00 

450.00 


$28,700.00 


Trial January Ist, 1829. 

Orman & Young’s indebtedness is above in this way, ac- 

cording to their own accounts. 

Dr. 

One note due on the Ist February, 1828,.......... $ 2,500 
One note due on the Ist May, 1828, 1,500 
One note due on the Ist April, 1829,.... 500 
On demand, 11,659 
On demand, 2,535 
On demand, 50 
On demand, 3,180 
Mr. Sewall’s acceptance, 5,200 
Payment, 3,000 
Received payment, i 95 
15,434 
3,200 


eT 
Cr. 


By proceeds of bales of cotton,.................. 8 5,500 
By proceeds of 320 bales of cotton, 9 497 
Draft on New York, 960 
115 bales shipped to Liverpool, 4.200 
164 bales shipped to New York, 5.200 
Cash, 2.000 
Freight, 615 


$28,492 


Being S 7.500 
One-third profits of $28,331 is the whole business. 
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I only sketch to you the situation of Orman & Young's 
accounts with me, to show only the nature of the obliga- 
tions Orman & Young stand to me. If any men are the 
least bound to another, it must be Orman & Young are 
bound to me, as strong as men ean be. I have concluded 
to address a word to Judge Webb, only for the purpose of 
deciding in case any misunderstanding between you and 
Mr. Orman. I presume Orman & Young owe me $30,000, 
or, that is, that amount is due me from the concern. 

Yours, ete., R. SEWALL. 
ANSWER OF BOWER TO SEWALL. 
Wessvit.e, Sept. 10th, 1828. 

Dear Sir: T have delayed writing you until I could see 
Judge Webb upon the subject of your letter, which I was 
not able to do until yesterday. He informed me that he 
was elitirely ignorant of the agreement between you and 
O. & Y.; that he should leave here to-morrow for Key 
West, and should not be able to render you any service in 
the settlement of this business. Orman, in the meantime, 
has protested against making any settlement with any one 
but yourself, and has written you on the subject. I have 
no doubt of O. & Y.’s intention to do you strict justice. I 
will, however, as requested, attend particularly to your in- 
terest in the business. 

Business has been tolerably good this summer. We have 
sold since the 7th March, upwards of $11,000 worth of 
goods. Please remember me to your brother, and tell him 
I shall look for him in October. 

Yours sincerely, 
E. J. BOWER. 

Testimony of Ebenezer J. Bower, in answer to interroga- 
tories propounded before the Auditors, 23d August, 1831 : 

Interrogatory 1. Were you a clerk for Orman & Young 
in their store at Webbville ? 
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Ans. I was. 

2d. How long did you act in that capacity ? 

Ans. About two years. 

3d. Did you act as salesman and principal book-keeper 
while you were with Orman & Young ? 

Ans. I did. 

4th. Were you left for months in the entire control and 
discharge of the business at Webbville ? 

Ans. I was. 

5th. Do you know whether the business Was managed for 
the best interests of the concern ? 

Ans. It was, as well as I could judge. 

6th. Was Orman vigilant and attentive to the business at 
all times ; and did lie have to attend to and the principal 
business abroad in purchasing goods, «ce. 

Ais. He was, and did. 

7th. Do you or not believe that the business was’ 
well and faithfully conducted at St. Andrew’s Bay by 
Young, except when his health was so bad that he was not 
able to attend to business; and then did Orman & Young 
have in their employ Silas Dinsmore as clerk, who assisted 
at St. Andrew’s Bay during the illness of Young, until in 
December, 1827, or January, 1828 ? 

Ans. I do, and they did. 

8th. From all you knew, was the business honestly, faith- 
fully and correctly managed by Thomas Orman and An- 
drew Young, for the best interests of the concern ? 

Ans. It was. 

9th. Did you know either Thomas Orman or Andrew 
Young to make use of the money, credit, or means of the 
cuncern, in any way to efiect or promote any individual 
transaction, or to secrete or dispose of anything that be- 

6 





SUPREME COURT. 








Stephens vs. Orman.—Opinion of Court. 


longed to the concern that is not accounted for in their 
books ? 

Ans. I never did. 

10th. Were the books of Rufus Sewall’s business done at St. 
Andrew’s Bay in 1825, and also the books of William Hitch- 
ings & Co.’s business done at St. Andrew’s Bay and Webb- 
ville, in 1825 and 1826, by the purchase made of Sewall, 
and the accounts in them due, and the notes, judgments, 
&c., purchased of said Sewall, as appear by the list here 
shown and attached, always considered the same in relation 
to Orman & Young’s business as any of the business of said 
firm, and conducted in all instances, in settlement or ar- 
rangement with individuals, precisely the same as any of 
their accounts, notes, judgments, &c. ? 

Ans. They were. 

11th. Did Orman & Young close doors and commence 
taking stock at Webbville on the 7th day of March, 1828, 
and continue until they had taken a faithful account of 
everything in the store, or when ? 

Ans. They did. 

12th. Did Orman & Young, in your presence, or did you 
count the cash they had on hand on the 7th day of March, 
1828, and take an account of it, and also keep an account 
of all that was received in all business previous to the 7th 
March, 1828 ? 

Ans. I don’t recollect of counting the cash or seeing it 
counted, but presume it was counted by me or in my pres- 
ence, as a very particular account of everything was taken 
at that time. A regular account was always kept of cash 
before, as well as since the 7th March, 1828. 

13th. Was the account of stock taken at Webbville en- 
tered.in a book for that purpose, and the original sheets 
upon which it was taken rolled up together and carefully 
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tied, and laid in or on the book ease; and did it not remain 
there at the time Orman & Young sold out to Sewall ? 

Ans. I don’t distinctly recollect on what the account of 
stock was first taken, but it was copied from the original in 
a book. 

14th. Was the total amount of stock taken at St. An- 
drew’s Bay by Young received at Webbville soon after the 
7th March, 1828; and is not the account here attached, in 
the handwriting of Young, to the best of your knowledge 
and belief, the same in amount and substance that was then 
received / 

Ans. I do not recollect seeing the inventory of stock at 
St. Andrew’s Bay taken by Mr. Young. 

15th. Did Orman & Young direct you, Mr. Bower, to 
take an account of all the notes, and include the interest to 
ith March, 1828, and did you do it ? 

Ans. They did, and I did. 

16th. Did Orman & Young direct you to make out the 
individual accounts, and take an account of all that was due 
them on their books at Webbville on the 7th March, 1828, 
and did you do it ? 

Ans. They did, and I did. 

17th. In closing the business done previous to 7th March, 
1828, did not Orman & Young direct you to keep it sepa- 
rate and distinct from the business they were doing after said 
7th March, 1828, and did you do it, and was it not generally 
done ? 

Ans. They did, and I did, and it was. 

18th. Did you understand from Orman & Young that 
the business done after said 7th of March, 1828, was alto- 
gether on their own account, and that, in the former busi- 
ness, Rufus Sewall was concerned with them ? 

Ans. I did. 

19th. Did Orman & Young open a new set of books 
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throughout on resuming business, after an account of stock 
was taken, after the 7th day of March, 1828, and did they 
commence and keep a new file of notes, altogether separate 
and distinct from that previous to the 7th day of March, 
1828? 

Ans. They did. 

20th. What was tlfe amount of sales and merchandise 
made by Orman & Young after the 7th day of March, 1828, 
to the time they sold out to Rufus Sewall, and was their bu- 
siness better then that it had been for the same month in 
any previous year ¢ 

Ans. The amount of sales of merchandise, from the 7th 
March to August, 1828, was about eleven thousand dollars 
better, I think, hen they had been in the same months of 
any previous year. The ‘business was ver y good to the first 
of January, but I have no recollection as to the amount of 
sales. The merchandise account on the ledger will show 
the amount. 

2ist. Did you understand from Rufus Sewall, when he 
visited Webbville in April, 1828, that his object was to 
make a settlement with Orman & Young, and close the busi- 
ness of the old concern ? 

Ans. I did. 

22d. Did you understand from Rufus Sewall, or from 
Orman & Young, that the reason a settlement was not 
then made was, that Rufus Sewall had not with him the 
notes of Orman & Young, and certain other documents that 
were necessary in effecting a final settlement, or what were 
the circumstances ? 

Ans. I did from Mr. Orman. 

23d. Did you hear Orman & Young tell Rufus Sewall in 
their counting room in Webbville, in 1828, that, as he was 
not here at the time the co-partnership expired by its lim- 
itation so as to buy or sell by the parties, agreeable to the 
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terins of the articles of co-partnership, that they had been 
obliged to take the stock generally to their own account at 
its value, and proceed on with the business, considering him 
as withdrawn from the concern, and did he, (Rufus Sewall, 
make any objection at that time, vr did he consent ? 

Ans. I have no recollection of these circumstances. 

24th. Did you, then, in April, 1828, hear Orman & 
Young and Rufus Sewall endeavoring to trade for Sewall’s 
interest in the old concern, and did you hear Rufus Sewall 
offer to take for his interest in said concern, six thousand 
dollars, and did you hear Orman & Young offer him five 
thousand dollars, and, after some talk, dropped the subject 
and did not trade? 

Ans. In April, 1828, Orman & Young and Rufus Sewall 
were endeavoring to trade in some way, but heard no offer 


or proposition, except by Mr. Sewall who made some figures 


on a piece of paper and held it up to Orman & Young, and 
said he would give that, meaning, I suppose, the amount 
stated in figures. This took place the night after the day 
he arrived at Webbville, and it was the first circumstance 
that led me to believe that Rufus Sewall was concerned with 
Orman & Young. 

25th. Did Orman & Young, in April, 1828, pay to Rufus 
Sewall two thousand dollars, as per his receipt, and did not 
you let him have of money that was collected during Or- 
man’s absence to New Orleans, in April or May, 1828, six 
hundred and thirty-five dollars, as per his receipt ? 

Ans. I don’t now recollect of Orman & Young paying 
R. Sewall, in 1828, two thousand dollars, but distinctly re- 
collect of paying him myself about the amount stated in the 
question a few weeks afterwards, when Mr. Orman was ab- 
sent to New Orleans, for which I believe I took his receipt. 
The books will show the precise amount. 

26th. While Orman & Young and Rufus Sewall were en- 
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deavoring to effect the trade before alluded to, did Rufus 
Sewall have an opportunity of looking at the books and pa- 
pers of Orman & Young, and did he or not examine and 
calculate for himself, and while Orman was gone to New 
Orleans in April or May, 1828, was not Rufus Sewall at 
Webbville for three or four weeks, and was he not frequently 
in the store examining the books, notes, &c., of Orman & 
Young, and did he not at this time consult you respecting 
the profits of the business previously done, and that might 
in future be done ? 

Ans. During Mr. Sewall’s stay at Webbville, in April, 
1828, as well as at all other times when I was in the store, 
he had free access to the books and papers belonging to the 
concern. Ife was there a day or two in Mr. Orman’s ab- 
sence to New Orleans, but whether he examined or made 
any calculations I do not recollect. Mr. Sewall and myself 
frequently conversed upon the profits of the business previ- 
ously done by Orman & Young, and the prospect of doing a 
profitable business by a separate concern, to be established 
at Webbville, which was then contemplated. 

27th. What did Rufus Sewall say to you respecting the 
old business of Orman & Young, and what did he say to 
you respecting the then business of Orman & Young? 

Ans. I don’t recollect of his saying any thing particularly 
more than what I have stated. 

28th. During Orman’s absence to New Orleans, in April, 
1828, did or did not Rufus Sewall say to you that he must 
have some business going on in this section of the county, 
and with that intention make a proposition to you to join 
him and his brother Charles A. Sewall, in business, he fur- 
nishing all the capital ? 

Ans. Rufus Sewall did make a proposition to me, in 
1828, to join his brother, Charles A. Sewall, in business, he 
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extensive business. 

29th. Do you know that when Orman & Young made 
out their memorandum for goods for fall and winter stocks, 
that that memorandum was forwarded to William Taggard 
& Co., New York, to be filled by them, and though Or- 
man & Young knew that Rufus Sewall was or would be in 
New York, they did not address him on the subject ? 

Ans. Orman & Young did forward to William Taggard 
& Co., in the summer of 1828, an order for fall and winter 
goods, which they declined supplying, and this circumstance 
was attributed by Mr. Orman to some unfavorable represen- 
tation made to them by Mr. Sewall, who was then supposed 
to be in New York. Orman & Young did not, to my 
knowledge, address Mr. Sewall on the subject of the order. 

30th. Did Rufus Sewall write to you in July or August, 
1828, requesting you to act as his agent, and who might, if 
necessary, act in conjunction with James Webb, Esq., in ef- 
fecting a settlement with Orman & Young, and is not both 
his letters to you and your answer in return, now attached 
to your answers to the interrogatories now filed in the 
clerk’s office of the Superior Court in this county, in the 
case of Orman & Young vs. Rufus Sewall and E. J. Bower, 
in Chancery; and is not also the estimate or trial sheet at- 
tached thereto, in the handwriting of Rufus Sewall ? 

Ans. He did. They ere I suppose, and it is. 

31st. Do you know that after Rufus Scwall returned to 
Webbville, in December, 1828, many attempts were made to 
effect a settlement of the business of Orman & Young ard 
Rufus Sewall, between themselves, all without success, and 
after laboring two or three weeks, ended without doing any 
thing? 

Ans. Ido not know it but so understood it from Mr. 
Sewall. 
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32d. Do you or do you not know that after December, 
1828, a proposition was made, and calculations and esti- 
mates were roughly made for a lumping and general sale by 
Orman & Young to Rufis Sewall, and during the whole of 
the time that the negotiation for said trade was going on, 
did or did not Rufus Sewall have free access to the books, 
notes, &c., of Orman & Young, and examine and calculate 
for himself, and did he consult you upon all subjects and at 
all times when he entertained doubt in any matter, and 
were you consulted with regard to the nature, situation, 
amount and solvency of the debtors to Orman & Young, in- 
cluding all the business done both before and after 7th 
March, 1528, and with regard to the value of property of 
every description ? 

Ans. I know but little that took place while the negotia- 
tion was pending, except what I learned from Rufus Sewall. 
He informed me of their progress from time to time, and 
consulted me on the business generally, and on particular 
points wherein he entertained doubts, and on which he was 
ignorant. I don’t know whether Rufus Sewall had free ac- 
cess to the books, papers, &c., during this time, as | was 
seldom, if ever, in the store, but heard no complaint of Mr. 
Sewall of the contrary. I don’t recollect that he consulted 
me as to the value of the property, but believe he did. 

33d. Was there any inventory of the goods that Orman & 
Young had on hand taken, or were they put down at a lump, 
without measuring, weighing, &c., at the time they sold out 
to Rufus Sewall, and was it the same with cotton, corn, ba- 
con, horses, mules, negroes, gin-house and lot, &c.? Was 
or was not the foregoing put down at their estimate value at 
the time the sale was made, and did Rufus Sewall consult 
you upon all these subjects ? 

Ans. No inventory of the stock on hand was taken at 
the time of the trade, as I ever knew or heard of from either 
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party, but have always understood from both parties that 
the goods were roughly estimated at, I believe, seven thou- 
sand dollars, including those at St. Andrew’s Bay. All the 
other property was estimated in the same way, with the ex- 
ception of the notes, accounts, &e., which I supposed to have 
been as correctly ascertained from the books and papers as 
they could be under the circumstances. 

34th. Do you or do you not know, that from the situa- 
tion of the books, then being behind in posting, &c., that it 
must have been almost impossible from their situation and 
the extent of business and amount of debts due to Orman 
& Young to have got any thing like accuracy in the amounts 
in the time this trade was in its negotiation to completion ? 

Ans. It would have been extremely difficult, if not im- 
possible to arrive at anything like the correct amount due 
Orman & Young in the time the trade was negotiating. 

35th. Did you or not hear Rufus Sewall say that he did 
not expect anything like accuracy in this lumping business, 
and that Orman & Young had proposed to throw in five 
thousand dollars to cover all bad and doubtful debts, and 
also all errors that might or could possibly arise in the hurry 
in which the estimates were made, as well also as to com- 
pensate for collections ; and do you believe to the best of 
your knowledge, thatthe sum of five thousand dollars would 
cover all bad and doubtful debts, errors, &c., that have arisen 
from the business? 

Ans. I don’t distinctly recollect of hearing Rufus Sewall 
say anything on these points, but have always understood, 
and have not heard it contradicted by either party, that five 
thousand dollars were thrown in to cover bad debts, errors 
and small amounts due by the concern, which sum I thought 
amply sufficient for that purpose, and from all I know, I be= 
lieve it will be sufficient. 


_ 


‘ 





SUPREME COURT. 











and lumping one, or of a specific nature?) What was the 
nature of the trade ? 

Ans. I understood from both parties that the trade was 
a general and lumping one, and that the estimate was made 
out for the purpose of arriving as near to the value of whole 
concern as they could, without measuring, weighing or 
counting any thing. 

37th. Did Orman & Young make and execute their bill of 
sale or transfer, te Rufus Sewall, of the notes, accounts, 
goods and property of any deseription owned and claimed 
by them, excepting the amount of seventeen thousand five 
hundred dollars, and the amounts of their individual ac- 
counts in the books, without claim, drawback or recourse 
on themin any way, and did you subscribe as a witness to 
the same, and when was said bill of sale or transfer made, 
executed and delivered ? 

Ans. They did. I was a witness to the same, as well as 
I recollect, on the 14th of January, 1828, when it was also 
delivered. 

38th. Are the books and papers that Orman & Young 
had in their possession at the time the sale was made, and 
that were transferred over to and left in the possession of 
Rufus Sewall, that are material, now here before the audi- 
tors, and state what are absent ? 

Ans. I believe all the books belonging to the concern of 
Orman & Young were delivered up to R. S. Sewall at the 
time of their trade, some of which I have seen in the pos- 
session of the auditors, viz: the cotton-book, kept at St. 
Andrew’s Bay, and the last note-book kept at Webbville. 

39th. Do you know that there was the sum of thirty seven 
dollars or thereabouts, short of the amount that Orman & 
Young were to receive, on comparing the notes and accounts 
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transfer ? 

Ans. On the 14th January, when the papers were signed 
and exchanged, Mr. Orman observed to Mr. Sewall that 
the notes, accounts, &c., which he had received, fell short of 
the amount agreed upon, by about thirty-seven dollars, 
which Mr. Sewall said he would settle at any time. 

40th. Do you know that in H. Haley’s account, taken by 
Orman & Young, they took the whole amount of the debt, 
without deducting from it the credit that stood fair upon 
the ledger ? 

Ans. I do; and the credit was thirty dollars as well as I 
recollect. 

4ist. Do you know that Orman & Young credited John 
Brett, sr., on his note that they had taken for cotton that 
was delivered after the sale of the gin-house, and how 
much, and that the credit was then made because it had 
been the previous understanding with said Brett, that what 
cotton he delivered was to be applied on his notes ? 

Ans. I have but a faint recollection of this cireumstance, 
and believe I merely heard of it. 

42d. Do you know that Rufus Sewall purchased from 
James Webb, land, negroes, hogs and other property of 
large amount, and paid for the same out of notes, accounts 
and means that he received from Orman & Young? If so, 
please state the amount and describe the land, negroes and 
other property so purchased by said Sewall. 

Ans. I was informed by Rufus Sewall that he had pur- 
chased from James Webb a quantity of property which I 
cannot particularly describe, consisting of about three-quar- 
ter sections of land, eleven negroes, cattle, hogs, horses, 
mules, wagons, farmers’ utensils, bacon, &c., to the amount 
of six thousand five hundred dollars, for which he paid him 
mostly in the proceeds of the concern of Orman & Young. 
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43d. Did Rufus Sewall take titles to lands, negroes and 
other property purchased of James Webb in his own name, 
orinthe name of Rufus Sewall, John O. Sewall, and C. A. 
Sewall, and when was this trade made and titles executed : 

Ans. I have seen in the possession of Charles A. Sewall, 
a deed of land, or bill of sale, ({ did not particularly exam- 
ine it,) made by James Webb to Rufus Sewall, John O. 
Sewall and Charles A. Sewall, jointly, (to the best of my re- 
collection.) I do not know when the sale was made or titles 
executed, but believe it was in February or March, 1830. 

44th. Did Rufus Sewall purchase from Wm. J. Watson 
and James I’, Russ, land and other property of large amount, 
and pay for the same out of the notes, accounts and means 
he had received from Orman & Young? If so, please state 
the amount and describe the land and other property, if any, 
and when was this trade made and titles executed. 

Ans. [Rufus Sewall did purchase from William J. Wat- 
son about three quarter sections of land, I think in January 
or February, 1829, for which he paid about three thousand 
dollars in the means of the concern of Orman & Young. 
The titles were executed sometime after the trade was made. 
I also purchased, as agent for Mr. Sewall, about forty acres 
of land of James I. Russ, on which were buildings, &c., for 
which I paid him about two hundred and sixty dollars in 
the proceeds of the concern of Orman & Young, with the 
exception of thirty or forty dollars which I paid him in 
goods from the store of Bower and Sewall. 

45th. Do you know of any other lands, negroes, houses 
and lots, or any other property that was purchased with 
goods, notes, accounts and means that Orman & Young 
transferred to Rufus Sewall? If so, please state all you 
know. 

Ans. About the same time that Rufus Sewall purchased 
the land of Dr. Watson, he bought from Thomas J. Scur- 
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lock a quarter section of land, for which I paid him seven 
or eight hundred dollars, (I don’t recollect the exact amount,) 
in the proceeds of the concern of Orman & Young. 

46th. What was the actual value of the goods, to the best 
of your knowledge and beliet, at the time of the sale by Or- 
man & Young to Rufus Sewall ? 

Ans. From my present knowledge of the goods at Webb- 
ville and St. Andrew’s Bay, (for I know nothing of those at 
the Bay when the trade was made,) I should judge them to 
be worth in cash, about six thousand dollars. 

47th. Did or did not Bower & Sewall consider that they 
had got a great bargain in the goods at the price that Rufus 
Sewall sold them to them, and did or did not Rufus Sewall 
write to Bower & Sewall, stating that there were several 
bales of goods at St. Andrew’s Bay, and sundry other arti- 
cles that were not included in the inventory that Bower & 
Sewall had made at that place ? 

Ans. Bower & Sewall received the goods at Webbville at 
thirty-five hundred dollars and those at St. Andrew’s Bay at 
three thousand dollars, conditionally, that they should, on 
taking an inventory, amount tonearly that sum, more or less. 
Bower & Sewall did not consider them a bargain on the 
terms they received them—say on a credit of two years, 
without interest, for it was partly in consideration of this 
circumstance that Rufus Sewall was to receive three-eighths 
of the profits of the concern. After taking an inventory of 
goods at St. Andrew’s Bay, which amounted to about 
twenty-eight hundred dollars, Rufus Sewall, upon exami- 
nation, discovered articles to a considerable amount not in- 
cluded in the inventory, among which was a bale of domes- 
tics. 

48th. Did you or not understand that the sale by Orman & 
Young to Rufus Sewall, was not completed until the date of 
the bill of sale and the bond, which was on the 14th Janu. 
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ary, 1829, and that whatever estimates were made previous 
to this, was not relied on at all? 

Ans. I always understood and believed that the trade 
was not consummated until the 14th day of January, 1829, 
when the bill of sale and bond were signed. I donot know 
whether the estimates previously made were relied on or 
not. 
49th. Did you or not understand at the time of the sale 
by Orman & Young to Rufus Sewall, and at the time the 
bond was made and executed by Rufus Sewall and Ebene- 
zer J. Bower to Orman & Young, that the amount of cash 
that Orman & Young had agreed to pay to George C. Hod- 
ges and Arthur Foster, on account of the cotton pur- 
chased of them, and all sums due from Orman & Young, 
was provided for generally in the bond ? 

Ans. I understood that the bond was to indemnify Or- 
man & Young-against the payment of the debts generally. 
No debt was especially considered that I recollect. 

50th. Is the goods containing the inventory of goods 
and stock, taken on the 7th March, 1829, now before the 
auditors ? 

Ans. I have not seen it. 

51st. Is there any book before the auditors containing 
the original entries by Orman & Young or by their clerk, of 
the business done from the 1st to the 14th January, 1829 ¢ 

Ans. I do not know. 

The further testimony of E. J. Bower in answer to inter- 
rogatories propounded to him before the auditors: 

Interrogatory 1st. What was the situation of Orman & 
Young when you first became acquainted with them ? 

Ans. I understood that they were both clerks for Rufus 
Sewall or William Hitchings & Co. 

2d. Were you clerk for Orman & Young about two years 


preceding the first January, 1829? 
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Ans. I was. 

3d. Were not the books of William Hitchings & Co. in 
the store of Orman & Young during that time, and was it 
not your impression that the accounts on said books were 
generally settled ? 

Ans. They were, and it was. 

4th. Was not the business after the 7th March, 1828, 
transacted on the same capital as before ? 

Ans. It was. 

5th. Did you not understand from Thomas Orman that 
he had, about the first January, 1829, disposed of all his in- 
terest in the concern of Orman & Young, and state all you 
know about it ? 

Ans. I did so understand from Mr. Orman. About the 
first of January, 1829, I observed to Mr. Orman that I un- 
derstood from Mr. Sewall, that he, (Sewall,) had con- 
tracted for the purchase of his, (Orman’s) interest in the con- 
cern, and without making any reply, Mr. Orman asked me 
how I had understood it. I told him I understood that he 
was to receive six thousand five hundred dollars, and 
the store and warehouse at St. Andrew’s Bay, which he 
merely signified to me was correct. This I understood was 
before any estimates were made of any of the property. 

6th. Did you know the reason why Thomas Orman 
would not comply with the aforesaid trade ? 

Ans. I do not know, but from Mr. Orman’s being so ex- 
tremely cautious not to commit himself, I supposed the 
trade was not considered so far consummated by him as to 
preclude his dissent if he chose, and from his informing me 
afterwards, when he had made out a list of notes, that the 
amount far exceeded his expectations, I was led to believe 
that that was the cause of his not complying with the afore- 
said trade. 
7th. After this time, was not Rufus Sewall extremely 
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anxious to get the amount due him and his interest in the 
concern in his own hands ? 

Ans. He was. 

8th. At the time of the trade in which Orman & Young 
were allowed seventeen thousand five hundred dollars, did 
you not believe the amounts of accounts were taken from 
the books as balances due, as near as could be ascertained 
under the circumstances ¢ 

Ans. I did. 

9th. What do you consider the property given up to Or- 
man & Young worth, in proportion to that retained by I. 
Sewall ? 

Ans. I considered a great part of it, say ten thousand, 
worth twenty-five per cent. more, in proportion, than that 
retained by Mr. Sewall, take it altogether. 

10th. What did you consider Orman & Young's stock of 
goods worth at the time of their trade, and were they not 
received in the concern of Bower & Sewall at six thousand 
five hundred dollars, and on what credit would you consider 
them a fair trade at that amount ? 

Ans. I considered Orman & Young’s stock of goods, at 
the time of trade, worth in cash six thousand dollars. They 
were received by Bower & Sewall at sixty-five hundred dol- 
lars, which I considered a fair price, at one year’s credit. 

The further testimony of E. J. Bower in answer to inter- 
rogatories before the auditors: 

Int. 1st. Were you in possession of the books, accounts, 
notes, &c., that Rufus Sewall purchased from Orman & 
Young, and were you entrusted with the closing and set- 
tling up of the books and accounts and receiving payments of 
the notes, and generally attending to Rufus Sewall’s business, 
from the time of the purchase from Orman & Young, until 
after the 2d day of. July, 1829? 

Ans. I was until about the time named in the question. 








TERMS HELD IN 1862. 





Stephens vs. Orman.—Opinion of Court. 


2d. Did Rufus Sewall purchase cotton, either in the seed 
or ginned and packed in the bale, after the 14th January, 
1829, up to the 2d July, 1829 ? 

Ans. Not that I recollect of. 

3d. Do you believe you would have known of any and 
all such purchases of cotton, had they been made by Rufus 
Sewall ? 

Ans. I do. 

4th. Did Rufus Sewall make you his agent generally to 
transact for him, and to attend to his business during his ab- 
sence ¢ 

Ans. He did. 

5th. Did Rufus Sewall leave the Territory of Florida, 
or did he leave Jackson and Washington counties soon af- 
ter purchasing Orman & Young’s interest in the concern ? 

Ans. He did. 

6th. Did you, as agent for Rufus Sewall, purchase any 
cotton in any way? If so, please state how much. 

Ans. I did not. 

7th. Did Bower & Sewall purchase any cotton, either on 
their own account, or for, or as the agents of Rufus Sewall, 
either in the seed or in the bale, up to the 2d July, 1829? 
If'so, please state how much. 

Ans. They did not. 

8th. Was or was not all the cotton that was -shipped 
from St. Andrew’s Bay in the month of February, 1829, to 
the best of your knowledge and belielf, the same that was 
purchased and received from Orman & Young ? 

Ans. It was. 

9th. Was or was not this cotton shipped to Mobile ? 

Ans. I donot know, but believe it was. 

10th. Did you take with you to New Orleans in July, 
1829, a cargo of upwards of sixty bales of cotton from St- 
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Andrew’s Bay? If so, state the number of bales and the 
name of the vessel it was shipped in. 

Ans. In July, 1829, I took to New Orleans a cargo of 
cotten, consisting, I believe, of sixty-four bales, from St. 
Andrew’s Bay, on the schooner Magnolia, of Mobile. 

11th. Was or was not the greater part, or nearly all this 
cargo of cotton that you took to New Orleans, the cotton 
that Rufus Sewall purchased from Orman & Young on the 
14th January, 1829 ? 

Ans. Between thirty and forty bales, as well as I recol- 
lect, were of the cotton purchased by R. Sewall of Orman 
& Young. 

12th. What was the average weight of a bale of the cot- 
ton you took to New Orleans ¢ 

Ans. I do not recollect. 

13th. What was the value of cotton per pound when de- 
livered at St. Andrew’s Bay, on or about the 14th January, 
1829, and what did the cotton cost Orman & Young delivy- 
ered at St. Andrew’s Bay ? 

Ans. From seven to eight cents. 

14th. What was Orman & Young paying for the last cot- 
ton they bought in Jackson county, previous to the 14th 
January, 1829? 

Ans. From seven to eight cents. 

15th. Did Orman & Young purchase from George C. 
Hodges and Arthur Foster their crops of cotton ? 

Ans. They did. 

16th. Was it customary or not for Orman & Young to 
charge interest on accounts after the 1st January, the time 
they fell due? 

Ans. It was. 

17th. Was it usual for their customers to pay interest on 
their accounts when charged ? 

Ans. It was, with some exceptions. 
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The further testimony of E. J. Bower, in answer to inter- 
rogatories propounded to him before the auditors : 

Int. 1st. Do you know of any agreement between Thomas 
Russ and Andrew Young, relative to cotton? Ifso, please 
state all you know of such agreement, when and where it 
took place. 

Ans. I do know of an agreement between Thomas Russ 
and Andrew Young, which, as well as I recollect, was as fol- 
lows: I think it was in September, 1827, that Mr. Russ 
stated to Mr. Young that he was anxious to pay off a cer- 
tain note given to Orman & Young, and signed by Joseph 
Russ and Sion Smith, for four hundred dollars, with inter- 
est at the rate of fifty per cent. per annum, and that he had 
cotton of the preceding and the (then) present year’s crop, 
ready to deliver for that purpose, and represented it to be 
fair and dry ; that he could have ginned it immediately at 
Mooring and Joseph Russ’s gin, or both, which would ena- 
ble him to pay the note and stop interest at once. Mr. 
Young, being anxious to have the ginning of the cotton, pre- 
vailed upon him to wait two weeks, when he expected Or- 
man & Young’s gin-house would be ready to receive it, which 
Mr. Russ agreed to, upon condition, that if the gin-house 
was not ready in two weeks, then, after allowing a reasona- 
ble time for hauling, ginning and packing the cotton, the 
interest on the note should cease, which Mr. Young agreed 
to. The gin-house was not ready at the time agreed upon 
and the cotton was not delivered till some time after it was 
ready, and after Mr. Orman’s return from the North, which 
I believe was in November. 

2d. Did Thomas Russ say to Andrew Young at the time 
of making said agreement, that he had his cotton all ready 
to deliver at different gins? and you will please state An- 
drew Young’s reply to said statement of Russ. 
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Ans. This question is fully answered in the statement 


above. 

3d. Did Thomas Russ comply with the terms of said 
agreement by delivering cotton as soon as the gin of Orman 
& Young was ready ? 

Ans. This question is also answered in the statement 

above. 
* 4th. Did Thomas Russ misstate the agreement between 
him and said Young to Orman, about the time he said he 
was ready to commence delivering said cotton, and did not 
a difficulty arise at this time between Orman and said Russ, 
and how was that difficulty terminated ? 

Ans. Mr. Russ misstated the agreement, according to 
my understanding of it, by stating that the interest on the 
note was to cease after the expiration of the aforesaid two 
weeks, when the gin-house was to have been ready, He 
then went to St. Andrew’s Bay to see Mr. Young on the sub- 
ject before, I think, he commenced hauling the cotton. 

5th. When Thomas Russ commenced delivering cotton, 
was he not told by Orman the cotton that he was hauling 
was not merchantable, and would not be received in any 
other way than to gin for him, and was not said Russ con- 
tent with that arrangement at the time ? 

Ans. He was, but whether he was content or not, I can 
not say, he, notwithstanding, continued to deliver it. 

6th. In an attempt to settle with Thomas Russ, after the 
delivery of all the cotton he had, was there not a receipt 
drawn for the cotton, and also a note drawn for the amount 
of Thomas Russ’s account for the previous year’s trade, 
which Orman was trying to have settled, but Russ refused 
to sign said note and close the account, upon which Orman 
also refused to sign said receipt, though said Russ requested 
him to do so, after hearing the receipt read to him, and af- 
ter reading it himself ? 
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Ans. I don’t recollect that the note and receipt were 
read to him or by him. To the balance of these questions | 
answer yes. 

ith. Did not Orman then take both the receipt and note, 
(wanting each a signature to complete them,) and attach 
them by wafer to that page in the ledger in which Thomas 
Russ’s account last stood, and are they not both there now, 
as previously affixed by Orman ¢ 

Ans. He did, and they are. 

Sth. Do vou believe from the best of your knowledge that 
in settling the whole business with Thomas Russ, as was after- 
wards done by Rufus Sewall, that it was closed greatly to 
the disadvantage of Orman & Young, and contrary to your 
view of the agreement, first and secondly spoken of, and 
to the papers themselves 4 

Ans. I thought at the time the settlement was made 
with Mr. Russ, and still think it was settled considerably to 
the disadvantage of Mr. Sewall, in settling the concern of 
Orman & Young, inasmuch as he conceded what I consid- 
ered him justly entitled to, and what he might have received 
by law. 

9th. Was not you, Mr. Bower, in company with Peter 
W. Gautier, jr., chosen by Rufus Sewall and Thomas Russ 
to arbitrate and settle all matters between said Russ and the 
firm of Orman & Young, and did not Rufus Sewall take 
the business out of your hands, so far as this, by agreeing to 
do himself, with said Russ, what you thought not right and 
just, and contrary to his previous instructions to you in ar- 
bitrating ? 

Ans. To these questions I answer yes. 

10th. De you know of Joseph Russ and Sion Smith, or 
either of them, ever paying Orman & Ycung anything on a 
certain note held by them for four hundred dollars, bearing 
fifty per cent. interest per annum, dated in December. 18°#¢ 
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Ans. I do not. 
11th. If you know anything further that will make for 


the advantage of Orman & Young, please state it. 
Ans. I think of nothing more than I have stated in the 
foregoing answers that will tend to the advantage of Orman 


& Young. 

Testimony of William J. Watson in answer to interroga- 
tories propounded to him before the auditors : 

Interrogatory Ist. Were you Judge of the County Court 
in 1829 ? 

Ans. I was. 

2d. Did Rufus Sewall consult with you on the subject of 
settlement -with Orman & Young? Did he not state that 
he had great difficulty in adjusting his business with them ? 
Please state what you know of it. 

Ans. He did once or twice state to me he found it very 
difficult to effect a settlement with Orman & Young upon 
anything like fair terms. 

3d. Rufus Sewall applied to me, I think, in the latter 
part of December, ’28, or fore part of January, ’29, for a 
bill of injunction, for the purpose of arresting his property 
from the hands of Orman & Young as he intormed me, that 
he might be enabled to effect a fair settlement of the con- 
cern ; that a settlement had been offered him by Orman & 
Young, but upon such terms as he. could not think of acce- 
ding to. Not being myself acquainted with the nature of a 
bill of the kind, I told Mr. Sewall I doubted my authority 
to grant it. I advised him to effect a settlement peaceably 
if he could. On asecond interview, in Webbville, perhaps 
the day after the first conversation, while on my way to 
Tallahassee, Mr. Sewall again applied to me fora bill of in- 
junction, that, upon my refusal, he believed he should be 
materially injured. I told him I was still doubtful of my 
power to grant a bill to stop a proceeding in which so large 
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an amount was involved, but that, on my return from Talla- 
hassee, would make up my mind finally on the subject, still 
advising him to persevere in effecting a peaceable adjust- 
ment of the matter, if possible; that, in the event of my 
granting a bill, which was doubtful, the cost must be con- 
siderable to one party or the other. On my return from 
Tallahassee, Mr. Sewall informed me he had settled the mat- 
ter on terms offered by Orman & Young, with which he ap- 
peared much dissatisfied. 

The further testimony of W. J. Watson in answer to in- 
terrogatories propounded to him before the auditors : 

Interrogatory 1st. Did or did not Rufus Sewall, on ap- 
plication to you for an injunction, enjoin on you the most 
strict secrecy ? 

Ans. He did request me to say nothing about his appli- 
cation for the bill until it was determined what would be 
done. 

2d. Did you propose to havesome time and place appointed 
that the parties (Orman & Young and Rufus Sewall) might 
meet, and be heard by themselves or attorneys, and what 
did Rufus Sewall say to this proposition ? 

Ans. I cannot recollect that I did. 

3d. Did Rufus Sewall say that he wanted to and must 
pounce upon Orman & Young in the way he was endeav- 
oring to do, that is, by injunction, and get the means and 
business in his own hands, and then he could bring Orman 
& Young to his own terms? If so, please state it and what 
conversation passed while on this subject. 

Ans. Rufus Sewall stated to me he wanted the bill of 
injunction granted that he might get the effects of the con- 
cern into his hands, or the hands of other persons appointed 
for the purpose, to prevent Orman & Young from taking 
off any papers or other property belonging to the firm, 
hence it appeared he wished the matter kept secret, that 
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Orman & Young, from a knowledge of what was to be done, 
might not secure to themselves any part of the funds; he 
further stated, if the property could be got from them in 
that way, he had no doubt but a settlement could be effected 
with them. 

4th. Did you of your owh knowledge know, or have you 
ever heard it alleged, except by Sewall, that Orman & 
Young were secreting or disposing of any of their effects, 
cash, goods, cotton, or property of any description what- 
ever, for the purpose of defrauding their creditors, or any 
one ! 

Ans. I did not. 

5th. Did Rufus Sewall purchase from vou a tract of land / 
If so, state with what funds you were paid, and describe the 
land. 

Ans. Rufus Sewall purchased from me the north-west 
quarter of section five, township tive; the north-west quar- 
ter of section eight ; the east half of the north-east quarter, 
and the east half of the south-ea-t quarter of section six ; all 
of township five, range eleven, north and west, for which he 
paid me five or six hundred dollars in cash, and the balance, 
(say twenty-three hundred dollars,) in notes due or given to 
Orman & Young. 

The testimony of Wm. W. Loftin, in answer to interrog- 
atories propounded before the auditors ‘ 

Interrogatory 1st. Were you present in Webbville at the 
time, say about the Ist January, 1829, and did you under- 
stand by various persons that Orman had sold out his inter- 
est in the concern of Orman & Young for $6,500, and did 
you not go in company with R. Sewall to St. Andrew’s Bay, 
and did you not understand, on Sewall’s arrival at St. An- 
drew’s Bay, that Young refused to show him the books of 
the concern? Please state what you know. 

Ans. I was at Chipola, in Webbville, about the Ist Jan 
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uary, 1829, and did understand by some person there that 
Orman had sold out his interest in the concern of Orman & 
Young to Rufus Sewall for $6,500 or thereabouts, and did 
go in company with R. Sewall, but he preceded me a few 


hours from the Econfena, and on my arrival at the store of 
Orman & Young, at the head of St. Andrew’s Bay, Sewall 


informed me that Young had refused giving him aceess to 
the books, and that said Sewall expressed fear and alarm 
that Orman & Young intended takin 
retaining his property from him. 
The further testimony of Wm. W. Loftin, in answer to 
interrogatories propounded to him before the auditors : 


gy advantage of him by 


< 


Interrogatory Ist. Were you owing Orman & Young by 
note dated in September, 1828, the sum of sixty-three dol- 
lars and forty-one cents ? 

Ans. There was a note of about the sum of sixty-three 
dollars, which I paid Sewall. 

2d. Were you owing Orman & Young, by open account 
on their books at St. Andrew’s Bay, on the 1st and 14th 
January, 1829, and how much ? 

Ans. [ was owing Orman & Young a small amount 
which the books will show. 

3d. Is the statement hereto attached, in your hand-writing 
and signature, official, correct to the best of your knowledge ? 

Ans. The statement hereto attached concerning the 
shipment, of cotton is correct, to the best of my knowledge 
and belief, viz: 

The schooner Carrol, of New York, arrived in St. An- 
drew’s Bay in ballast, from Pensacola, and sailed on Febru- 
ary 11th, 1829, for Mobile, witha cargo of one hundred and 
twenty-two bales of cotton, shipped from the head of St. 
Andrew’s Bay; and on July 2d, 1829, the schooner Mag- 
nolia, Lewis Leeland, master, sailed from the same place 

9 
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above mentioned with a cargo of sixty-eight bales of cotton, 


bound for New Orleans. 

The further testimony of Addison Mandell, in answer to 
interrogatories propounded to him befure the auditors : 

Interrogatory 1st. Please state whether you had for col- 
lection a debt against Orman & Young, in favor ot J. L. 
Florence, and if you applied to Rufus Sewall for payment, 
and what was his answer, and state the time. 

(See answer in former deposition above.) 

Cross interrogatories by Rufus Sewall : 

Ist. What was the conversation which took place between 
you and Sewall in relation to the above matter ? 

Ans. At the time of the conversation, Mr. Sewall stated 
to me that he had given an obligation to Orman & Young 
to settle this and other debts, but Sewall expressed an anx- 
iety that the debts should be collected of Orman & Young 
as soon as possible, in order to close the concern. 

Testimony of Sears Bryan in answer to interrogatories 
propounded to him before the auditors : 

Interrogatory Ist. Was you present when a conversation 
arose between Orman & Youngand Rufus Sewall, for selling 
of their (Orman & Young’s) interest in the concern ? 

Ans. I was present at one conversation. 

2d. Where was it that this conversation took place ? 

Ans. Opposite the old store of Orman « Young in Webb- 
ville. 

3d. How much, and in what did Rufus Sewall offer to 
Orman & Young, and how much, and in what did Orman 
& Young say they would take for theirinterest ? 

Ans. Seventeen thousand five hundred dollars was the 
offer of Rufus Sewall, and my convictions were at that time 
that the bargain was closed up to that instant. 

4th. Did Rufus Sewall advance on his first offer, and how 
much ? 
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Ans. I donot recollect. 

5th. Did Orman & Young refuse to take less than they at 
first said they would ? 

Ans. I believe they did. ~ 

6th. Did the parties separate, not agreeing on a trade 
at this time ? 

Ans. I do not recollect. 

ith. Did you hear either of the parties during this con- 
versation say anything about estimates or value of property 
in any way / 

Ans. I do not distinctly recollect. 

Sth. Did you or not understand at the time, that it was 
for a lumping trade altogether, and considered so by the 
parties themselves ¢ 

‘Ans. That was my impression. 

9th. Did Rufus Sewall pursue Orman & Young towards 
their gin-house after this conversation took place ? 

Ans. I do not recollect. 

10th. Did you not understand from the parties that they 
had effected a trade on the same day that this conversation 
you speak of took place, for the sum of seventeen thousand 
tive hundred dollars ? 

Ans. I understood such to be the trade, but do not re- 
member whether it was the same day, or what day it was; 
it was within a few days thereafter. 

1ith. Do you believe from all you heard between the 
parties and frem what transpired within your knowledge, 
that the sale was made by Orman & Young to Rufus Sewall, 
of their interest in the concern for seventeen thousand five 
hundred dollars, on or about the same day that you heard the 
parties, (Orman & Young and Rufus Sewall,) bargaining or 
endeavoring to effect a trade ? 

Ans. Answered in third and tenth answers. 

Interrogatory by Rufus Sewall : 
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Ist. Did you ever hear Sewall express a wish or anxiety 


to close the concern previous to the sale ¢ 

Ans. I did. 

Ques. 2. What conversation took place at this time be- 
tween you and Rufus Sewall 

| Remark.—The record does not give the answer to this 
question, if any was made. | 

Testimony of George C. Hodges, in answer to interroga- 
tories propounded before the auditors : 

Interrogatory Ist. Did Orman & Young purchase from 
you your crop of cotton in the year 1823 ? 

Ans. Yes. 

2d. When was it they made the purchase ? 

Ans. Some time in December. 

3d. Was the cotton to be delivered at Col. A. Foster’s gin 
or at St. Andrew’s Bay ? 

Ans. At Col. Foster’s gin. 

4th. What was the price Orman & Young was to pay for 
your cotton ? 

Ans. I cannot say positively, but I think about 72e. 

5th. Did Orman & Young, at the time they purchased 
your cotton, agree to let you have, by a certain time, about 
four hundred dollars to pay for land ? 

Ans. They did. 

6th. Did you or not consider Orman & Young bound to 
you for the payment of this cotton ? 

Ans. I considered Mr. Orman bound. 

7th. Did you call on Orman & Young for the cash they 
had agreed to pay you ? 

Ans. I called on Orman once; he stated the money 
should be paid, and finally went with me to Mr. Bower 
with whom I settled, and I considered Mr. Bower as the 
clerk of Rufus Sewall. 

Sth. Did Orman & Young tell you that there was an ar- 
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rangement made with Rufus Sewall to pay the money Or- 
man & Young had agreed to pay you ? 

Ans, I do not recollect. 

9th. Was the money paid by him or by E. J. Bower for 
him’ Was it or not so arranged as to answer your purposes ? 

Ans. I received the money from Mr. Bower, and the 
settlement was effected to my satisfaction. 

10th. low much cotton did you deliver on the agree- 
ment made with Orman & Young? 

Ans. I do not recollect. 

lith. Do you know any thing of an agreement (verbal) 
made with Col. A. Foster for his crop of cotton? If so, 
please state what were the conditions of that agreement, and 
how mueli cotton Col. A. Foster delivered, and the price he 
was to receive for it. 

Ans. Orman & Young agreed to pay Col. Foster $400 
on account of his cotton crop, which amount was actually 
paid by Mr. Bower for Rufus Sewall by exchange of notes. 

12th. Did vou or not understand from Col. A. Foster that 
he considered Orman & Young bound to him for the pay- 
ment of this cotton / 

Ans. I did. 

13th. Were you in company with Col. A. Foster when he 
ealled on Orman & Young for the amount they agreed to let 
him have to pay for land, on account of the cotton he had 
sold them ? : 

Ans. I was. 

14th. Did Orman & Young, on application to fhem by 
you and Col. A. Foster, go with you both to the store of 
Bower and Sewall, and talk with E. J. Bower, about ar- 


ranging the business with you and Col. A. Foster, for the 


payment of the amount of cash Orman & Young had agreed 
to pay you both on account of the cotton they had pur- 
chased of you and Col. A. Foster? 
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Ans. Mr. Orman did go with us, but the conversation I 
do not recollect. 

15th. Was the payment made satisfactory to you and 
Col. A. Foster, as per agreement with Orman & Young by 
E. J. Bower, as the acting agent of Rufus Sewall 

Ans. It was. 

Testimony of Nathan Spears in answer to interrogatories 
propounded to him before the auditors : 

Interrogatory 1st. Were you employed by Orman «& 
Young to attend to their business at their gin-house and lot, 
in the year 1828 ¢ 

Ans. I was. 

2d. When did you commence attending to their business? 

Ans. Icommenced attending to business for Orman & 
Young about 2d or 3d of October, 1828. 

3d. How long were you in their employ ? 

Ans. Two months and ten days. 

4th. Had Orman & Young a quantity of cotton in the 
seed to gin out when you commenced attending to their 
business? If so, please state how much. 

Ans. They had about 40,000 Ibs. to gin. 

5th. How long were you engaged in ginning the said cot- 
ton they had on hand ? 

Ans. About six weeks ginning and packing. 

6th. Do you not believe, from the best of your knowledge, 
that the seed cotton that Orman & Young had on hand and 
was ginned out by you, was of the crep of the previous year, 
1827 ? 

Ans. I believe it was. 

7th. Was it or not packed very close in the seed, and 
covered over with dust as if it had laid some time on hand ? 

Ans. It was. 

Sth. As fast as this cotton was ginned and packed, was it 
or not taken by teams to haul to St. Andrew’s Bay ¢ 


“ 
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Ans. It was, except what was burnt. 

Interrogatories by Rufus Sewall: 

1st. Jlow mu¢h cotton was burnt ? 

Ans. There was from seven to nine bales burnt. 

2d. Was any cotton burnt previous to your arrival at the 
gin? 

Ans. No. 

Testimony of Warren Nalls, before the auditors : 

Interrogatory 1st. Were you employed by Orman & 
Young to attend to their business at their gin-house and lot 
in the year 1828 / 

Ans. I was a carpenter; not engaged in that capacity ; 
sometimes received cotton, 

2d. When did you commence attending to their business % 

Ans. Some time in September. 

3d. How long were you in their employ ? 

Ans. About four months. 

4th. Had Orman & Young a quantity of cotton in the 
seed to gin out when you commenced attending to their bu- 
siness? If so, please state how much. 

5th. Ilow long were you engaged ginning the seed cotton 
then on hand? 

Ans. I never ginned any. 

6th. Was not the cotton received from the first of vour en- 
gagement with Orman & Young, or to the time that Na- 
than Spears commenced superintending their business 

Ans. I do not recollect. 

7th. What quantity of cotton was burnt ? 

I recollect to have heard Mr. Orman say he thought there 
was about twelve bales burned. 

Interrogatory by Mr. Orman: 

Do you or not believe that Nathan Spears had a better 


opportunity of knowing the quantity cf cotton burned than 
Orian ¢ 
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Ans. Yes, better than any other man. 

The testimony of Peter Gautier, jr., before the auditors : 

Interrogatory Ist. Do you know that there was a judg- 
ment in favor of Rufus Sewall against John Register, ob- 
tained in Henry county, Alabama, in the year 1523? 

Ans. Ido, 

2d. What was the amount of the judgment ? 

Ans. I think about five hundred and twenty-tive dollars. 

3d. Do you or not know that Orman & Young were the 
owners of the debt against John Register, sued on in the 
name of Rufus Sewall ? 

Ans. Mr. Orman had control of the suit, but whether in 
his own right or agent for Sewall, I never knew. 

4th. Have you not understood from Rufus Sewall that the 
judgment obtained against John Register was assigned to 
and was the property of Orman & Young ? 

Ans. I never did, until in a conversation before the audi- 
tors. 

5th. Was the judgment standing against John Register at 
the time Orman & Young sold out their interest in their 
voncern to Rufus Sewall, on the 14th January, 18297 


Ans. The judgment against Register was standing open 


against him at the time of the transfer to Rufus Sewall by 
Orman & Young. 

6th. At the time the trade between Orman & Young and 
Rufus Sewall was in negotiation, did or did not Rufus Sewall 
cousult you as to the situation of the judgment, and what 
advice did you give him ? 

Ans. I do not recollect that he did. Mr. Sewall con- 
sulted me in relation to the judgment, but whether before or 
after the transfer to him I do not know. I had previously 
advised Orman & Young to issue execution for the whole 
judgment, and the same advice I afterwards gave to Mr. 
Sewall. 
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ith. Ilad you or not given the same advice to Orman & 
Young on their informing you of the situation of the judg- 
ment ? 

Ans. Is answered above. 

Cross Interrogatory. Please state all you know with ref- 
erence fo the suit against Register, and the proceedings had 
thereon. 

Ans. In the fall of 1828, a judgment was obtained by 

tufus Sewall in the Circuit Court of Henry county, Ala- 
bama, against Jolin Register, on anote of hand. Several lots 
of cotton were delivered to Orman & Young in payment of 
said note, and by verdict of the jury, the cotton was to be 
received at a certain stated price. By a mistake of counsel 
the judgment was entered up for five hundred and twenty- 
five dollars, when the amount actually due did not exceed 
two hundred and forty-three dollars. Register obtained an 
injunction on the execution issued on said judgment on pay- 
ing over the said sum of two hundred and forty-three dollars. 
Orman & Young were acquainted with the circumstance of 
the mistake in the entry of judgment, before the transfer to 
Sewall. 

Notes, &e. 

$2,500.00, 

On the first day of February one thousand eight hundred 
and twenty-eight, for value received, we promise to pay Ru- 
fus Sewall or order, two thousand five hundred dollars with 
interest, after the 7th day of March next, at six per cent. 
per annum. If not paid within thirty days from the 
said first day of February, to have interest at the rate of fif- 
teen per cent. per annum, until paid. 

Test, ORMAN & YOUNG, 

S. Bryan, Clerk. 

Chipola, March 25th, 1826. 

10 
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$1,500. 

On the first day of May one thousand eight hundred and 
twenty-eight, for value received, we promise to pay [tufus 
Sewall or order, one thousand five hundred dollars, with in- 
terest after the seventh day of march next at six per cent. 
perannum. If not paid within thirty days from the said first 
of May, to bear interest at the rate of fifteen per cent. per 
annum until paid. ORMAN & YOUNG. 

Chipola, March 25th, 1826. 

Monrtx, May Ist, 1827. 

Eight months after date, we promise to pay Rufus Sewall 
or order, twenty-seven hundred dollars, negotiable and pay- 
able at the Bank of Mobile, for value received. 

ORMAN & YOUNG. 
Mosier, January 6th, 1827. 

One year after date, we promise to pay Rufus Sewall or 
order, three thousand one hundred and eighty-six dollars and 
seventy-five cents, negotiable and payable at the Bank of the 
St. Stephen’s Steamboat Company, for value received. 
$3,186.75. ORMAN & YOUNG. 

Most.r, May Ist, 1827. 

Eight months after date, we promise to pay Rufus Sewall 
or order, twenty-five hundred dollars, negotiable and paya- 
ble at the Bank of Mobile, for value received. 
$2,500. ORMAN & YOUNG. 

Endorsed, Rurus Sewatt. 

TompicseE Bank, St. Sreriens, Axa., } 
8th August, 1827. 

The notes, of which the above are copies, having been 
transferred to this bank, you are herby notified not to pay 
the same without receiving the notes with my endorsement 
thereon. When due they will be deposited for collection in 
the Bank of Mobile, with the exception of the note payable 
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at the Bank of the St. Stephen’s Steamboat Company, which 
will be deposited in that Bank. 
Your obedient servant, 
JOUN T. HAZUEL, Cashier. 

To Messrs. Orman & Youn, Florida. 

Mostrr, 2d, 1828. 

Messrs. Orman & Younae—Dear Sirs: I am without 
any thing from you for a long time, and your payments 
cause an iminense deal of trouble. B. & S.’s account for 
$500 was due the 28th of August; Gay’s bill for $652.97 
was due yesterday, and paid. The packet Elizur, I presume, 
is departed before this. I hope to God the bills of lading 
are forwarded. Our time of co-partnership expires 7th 
March. I wish you would take account of stock and forward 
it by mail as I shall be unable to leave Mobile till in April, 
and give me your ideas as to the business; close it as fast 
as in your power. Jam in immense advances to you and 
annot sustain it. Indeed, I would not be so harrassed in 
mind for all the profits that will ever be realized from the 
concern. 

I obtained judgment against Stone for $17,527.26, and as 
the Court sits the last of March, it is necessary for me to be 
here. After I get my money from him and his securities, I 
shall be rich again, and until then I shall want all your aid. 

AUDITORS’ REPORT. 

The undersigned, appointed by the Superior Court of 
Jackson county, to audit the books and accounts of Orman 
& Young, with a view to the settlement of differences exist- 
ing in the accounts of Rufus Sewall, Thomas Orman & An- 
drew Young, formerly trading under the firm of Orman & 
Young, having gone into a minute and full examination of 
said books and accounts, beg leave to report the following as 


Yours, &e., RUFUS SEWALL. 
27.2 


correct showing from the book : 
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Dr. The old Firm. 
To amount due Rufus Sewall on the Ist of Jan- 
uary, 1829,. . 2. $22,021.76 


ats 


Debts in New Orleans, 3,15¢.65 
do in New York, 427.12 
Bad Debts, 5,000.00 
Balance, , j 25,882.51 


$56,489.04 


Orman & Young, Cr. 
By Notes, eo $27,396.75 
By amount of Accounts, .............0..-: 15,697.14 


oO. 


Cotton,.... ‘ia 3,255.30 
Corn and Pork, 911.71 
Negroes, Ilorses, Gin-IHouse, &c., 2 430.00 
Goods on hand,. . 6,500.00 
Thomas Orman’s private account, 233.68 
Andrew Young’s = do eee 44.46 


$56,489.04 

The foregoing account is made from the books up to the 
first of January, 1829. The auditors thought proper to 
carry their examination up to that date only, inasmuch as 
the notes of the concern were all taken, leaving interest to 
that date, and besides the list of notes made out by Orman 
and handed over to the auditors, was dated Ist January, 
1829. The amount of merchandize sold from the 1st to the 
4th of January, was $374 70-100. The auditors did not in- 
elude this amount in the accounts, for the reason given 
above, and because moreover, if the sales of merchandize up 
to the 14th of January be included, then the interest upon 
all the notes should be calculated up to that date, when in 
fact, it was cast only up to the Ist January. A. note for 
$192, given for the hire of two negro boys, should, in the 
opinion of the auditors, be credited to Sewall, for the follow- 
ing reasons: The negroes were purchased by Orman & 
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Young some ‘time in the month of December, 1828, and 
turned over to Sewall in about a month afterwards. The 
notes for their services being charged to him, besides as it 
appeared by evidence, the negroes were purchased with the 
funds and tor the benefit of one Bryan, who afterwards sued 
Sewall for said negroes. A note for $200 drawn by Wm. 
T. Kilbee, is also left for the decision of the Court, and the 
Court is referred to papers marked B. 

Another subject upon which the auditors were not satis- 
fied sufficiently well to decide, is the cargo of schooner Car- 
roll, which schooner was wrecked, and that part of her cargo 
which was saved sold by the Port Warden of Pensacola; 
this was some time after the 7th March, 1828, and it was 
contended by Orman before the auditors, that at that time 
Sewall was not a partner in the concern of Orman & Young, 
the partnership having expired, agreeable to the articles of 
co-partnership, on the 7th March, 1828. No evidence was 
adduced, however, to prove that any direct communications 
had passed between the parties as to the cessation of co- 
partnership at that time, and Sewall considered himself still 
interested up to the Ist January, 1829, which was the time 
of transfer. The Court is referred to papers marked A, 
which relate to schooner Carroll. 

According to the agreement, Sewall is entitled to 2 per 
cent. per month on all advances of cash made by him up to 
the Ist January, 1829, with interest on the same. Also, he 
should be allowed a commission of 24 per cent. on all ac. 
ceptances over and above $4,000, to which extent only he 
had bound himself to become responsible. The interroga- 
tories in relation to the final settlement of the business have 
all been taken and are sent up to the Court for its consider- 
ation. Sewall is also entitled to 10 per cent. commissions 
for his services in closing the business, that is 10 per cent. 
on the whole amount of property estimated on page first of 
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our report. The Court will perceive by the articles of 
agreement that Thomas Orman and Andrew Young bound 
themselves to close the concern and settle up the business, 
instead of doing which it was thrown over upon Sewall, the 
senior partner of the concern, and the individual who ad- 
vanced originally all the capital. Upwards of two years of 
his time has already been consumed and the business not yet 
been concluded. 

The last subject to be named to the Court is the account 
of Thomas M. Bush. The circumstances are as follows: A 
lot of goods purchased in New Orleans by Bush for and on 
account of one Bryan, was brought into St. Andrew’s Bay, 
and sold by Bush for Bryan to Orman & Young some time 
in 1828. The bill, amounting to $1,510, was receipted by 
Bush to Orman & Young, in order to secure the goods against 
an execution in the hands of the Sheriff against said Bryan. 
The general account of Bush with Orman & Young was af- 
terwards settled by Rufus Sewall. It does not appear pos- 
itively that the bill of goods was ever paid Bush by Orman 
& Young, and if not, Sewall should be credited with $750, 
which appears to have been the balance of Bush’s account 
with Orman & Young, leaving out the $1,510. In this 
opinion Messrs. Webb & Bertrum agree. Mr. Horne dis- 
senting. My reasons for differing with my associate au- 
ditors in the foregoing case is, that if Mr. Bush’s testimony is 
allowed in this case, I think it went to state, (if my recol- 
lections serve me,) that Mr. Bush did not receive payment 
for whole amount of the goods at the time he gave the re- 
ceipt, but that Orman & Young did pay the whole amount 
before the transfer to Sewall, and if this be the fact, Sewall 
should not be credited with the $750. 

The amount standing to the credit of Rufus Sewall on 
page Ist, is the amount as taken from the books of Orman & 
Young, and does not include interest, commission or dif- 
ferences of exchange, which, according to mercantile rules, he 
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should be allowed. His account, including those items, 


a ~~ 


shows a balance of $26,262 57-100, instead of $25,882 51-100. 
The auditors beg leave further to state in relation to them- 
selves, that they were engaged for 20 days in the most ar- 
duous duties, and found the business of an extremely com- 
plicated and perplexing nature, &e. 

Having stated the pleadings, it will be obsetved that the 
cross bill was filed to obtain the rescision of an agreement 
entered into between said Rufus Sewall and said Orman & 
Young, who had been partners in trade under the name, 
style and firm of Orman & Young, and in which the said Sew- 
all purchased the interest of his said co-partners. In said 
agreement is embraced a bond given by said Sewall to said 


Orman & Young, with one E. J. Bower as surety, and a con- 
veyance and transfer by said Orman & Young tosaid Rufus 
Sewall of all the assets of any description in any way be 
longing to or acquired by the said firm of Orman & Young, 


which bond and conveyance are reported at full length in 
the 9th Florida, pages 28 and 29. The application for re- 
scision is made by the purchaser, whom it appears was a dor- 
mant partner, residing at a different place than where the 
business was conducted, and who charges that his co-part- 
ners took advantage of his pecuniary necessities, of his want 
of knowledge of the business, and by concealing from him 
the amount of the assets and situation of the business of the 
firm, and by fraudulent misrepresentations induced him to 
purchase their interest and enter into said agreement. 

The cross bill does not seek to vary the written agree- 
ment, but desires to set it aside altogether, and that an ac- 
count may be taken between the said late partners, or that 
the amount coming to him, (Sewall,) in consequence of er- 
rors, mistakes, &c., committed by the said Orman & Young 
in the estimate and representations made, may be ascertained 
and allowed him. 
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This partnership, which by the articles of association was 
to last two years, expired by its own limitation on the 7tli 
March, 1828. By the articles it will be seen that at the ex- 
piration of said two year's, or as soon thereafter as the said 
Orman & Young could bring the business to a close, or to 
such a state as to deterniine the actual amount of net profits 
arising on all the business transacted within the aforesaid 
two years, the net profits were to be divided in proportions 
of one third, and the said Orman & Young were to pay over 
to said Sewall his one-third on or before the first day of 
March, 1829, with interest from the time said net profits 
were ascertained. 

It will be further seen that it is provided that “ a// the 
profits belonging to said concern at the expiration of the 
aforementioned two years, to be valued by the said parties, 
and sold ar bought by them as they may agree.” 

It appears by the pleadings and proofs that the relative 
position of these said partners was as follows: The business 
at Andrew's Bay was managed by Andrew Young; that 
at Webbville or Chipola by Thomas Orman, with E. J. 
Bower as clerk and principal book-keeper, while Sewall, the 
dormant partner, resided in Mobile. 

It also appears that on the 7th March, 1828, when the 
partnership was to have expired by its own limitation, the 
said Orman & Young, in compliance with the written re- 
quest of Rufus Sewall, took an inventory of the stock then 
on hand. It also appears that after said inventory was 
taken the said Orman & Young took the goods on hand and 
commenced business on their own account. The said Orman 
& Young considered the partnership at an end, and in thus 
appropriating the goods treated it as a purchase on their 
part. Whether said Sewall ever consented to their taking 
the goods on their own account does not appear. Orman & 
Young in their answer say, that in April, 1829, when Sewall! 
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was at Webbville, they told him of their taking the goods, 
and he did not object, but we have been unable to find any 
evidence supporting their allegation. On the contrary, the 
said Sewall claims ths act as constituting a new firm, and 
this is what is meant by the term “ profits of thé new firm,” 
wherever that term is used. 

Thus matters stood in April, 1828, when said Sewall 
went to Webbville and commenced negotiations. It ap- 
pears that said Sewall then claimed there was due and owing 
to him the sum of $28, 
& Young $2,635, but no definite action was taken. Again 
in December, 1828, said Sewall went to Webbviile, and va- 


= 


700. He then received from Orman 


ries propositions were made, which finally resulted in a set- 


tlement on the 14th January, 1829. This settlement, made 


under these circumstances, is the one sought by this cross 
bill to be rescinded or corrected. 

The legal character of this settlement has been determined. 
See 9 Florida, page 56, to wit: “That the partnership 
property was not left in the hands of Sewall to pay debts 
with, he assuming a trust. On the contrary, the same is 
bona fide sold to him. A conveyance to him is executed by 
Orman & Young, in which they covenant to-warrant and de- 
fend him against their claim. The partnership is dissolved; 
a final settlement and distribution made, a sum of money 
paid, an agreement entered into between the partners, in 
which the creditors are not parties; that said Sewall as part 
of the purchase money, will pay all the debts not specially 
out of the partnership property, but that he would pay them, 
and asan indemnity against their suffering damage, he exe- 
cutes a bond with security.” 

Before proceeding to consider the grounds upon which the 
relief is asked, and the testimony supporting the applica- 
tion, it becomes important to consider the principles in 

11 
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equity, upon which an agreement like this reduced to wri- 
ting, will be opened. 

The relation of the parties to the contract which was the 
subject of relief in White vs. Walker, 5 Florida, page 480, 
was different from the one at bar. In that case the vendor 
being a partner, prayed relief against the purchaser, also a 
partner, the purchaser having had the exclusive manage- 
ment and control of the business. Still for the most part, 
the principles there laid down, as far as applicable, may be 
adopted as rules for the government of the case at bar. In 
said White & Walker, the Court say: “It is a generaland 
most material rule in all cases of accounts, that where there 
has been a settlement, and the account has either been 
signed or a security executed at the foot of it, a Court of 
equity will not open that transaction, unless the evidence 
produced, (founded on the charges in the bill,) shows the 
transaction to be so iniquitous that it ought not to be brought 
forward at all to affect the party sought to be bound.” 

First. It is contended that this settlement should be can- 
celled or errors and mistatements therein corrected, upon 
the ground that it was founded in fraud and grossest op- 
pression, in that the said Sewall was greatly embarrassed, 
and the said vendors knew this and availed themselves of 
his embarrassments and necessities to exact it. 

This is charged in the cross bill, and does the evidencee 
produced sustained it? It is well settled that equity will 
relieve against a contract where the party complaining was 
greatly embarrassed, and the opposite party availed himself 
of that embarrassment te force a settlement favorable tohim- 
self. 

This principle presents two questions for inquiry: First, 
whether it appears from the evidence that said Sewall was, 
at the time said agreement was entered into, greatly embar- 
rassed, which was known to Orman & Young, and they 
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availed themselves of his embarrassment in making said sale. 
Secondly, whether the transaction was so iniquitous that it 
ought not to be brought forward at all to affect the said 
Sewall. The said Orman & Young in their answer to said 
eross bill do not directly deny the alleged previous embar 
rassments, but do most positively deny taking any advantage 
of the necessities of said Sewall, and particularly deny that 
it was with a view of making the most of said Sewall’s ne- 
cessities, that a settlement and payment was not made in 
said December to him, and in their said answer give reasons 
for their refusal, to wit: That the affairs of the old firm 
had not been brought to a close, so that his share could be 
ascertained, nor had the time arrived when his share was 
payable, and that they had not made collections sufficient to 
pay off the amount due him on account of acceptances. 

The testimony of Mr. Bower, together with the articles of 
co-partnership, sustain the reasons given. Mr. Bower, in 
his deposition taken before the auditors, is asked in the 34th 
interrogatory: “ Do you or do you not know that from the 
situation of the books then being behind hand in posting, 
&c., that it must have been almost impossible from the situ 
ation and extent of business and amount of debts due to 
Orman & Young, to have got at anything like accuracy in 
the amounts in the time this trade was in its negotiation to 
completion ¢” 

To this he answers and says: “It would have been ex 
tremely difficult, if not impossible to arrive at anything like 
the correct amount due Orman & Young in the time the 
trade was negotiating.” It was stated in argument as an 
additional excuse, that the two notes, one of $2,500, the 
other of $1,500, given by Orman & Young to Sewall, in 
March, 1826, for the stock of the late firm of William Hitch- 
ings & Co., and three other notes, one for $2,700, one for 
$3,186.75, and the other for $2,500, given by them to Sew- 
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all, which formed a part of the demand then made upon 


them by Sewall for settlement, were in the Tombigbee 
Bank, transferred to that Bank by said Sewall, and that 
they were notified by said bank not to pay the same without 
receiving the notés with the endorsement of the bank there- 
on. This is not stated in the said answer to the cross bill 
as one of the reasons why they did not settle with said Sew- 
all, in December, or at any other time, although it does ap- 
pear in the testimony. 

It is contended by the complainant that the said excuses 
were false and deceptive, and pretexts for taking advantage 
of Sewall’s embarrassments : 

First. Because they constituted but a portion of their 
debt to Sewall, Secondly: That the allegation of the want 
of funds is disproved by their letter to Taggard by making 
large engagements, and the highly prosperous state of their 
new firm, which it is contended shows that their funds were 
devoted to the new firm, and not to the payment of the 
debt of Sewall. 

The testimony of Mr. Bower in answer to the 22d inter- 
rogatory, and said letter of Taggard is relied upon as show- 
ing excuses false. 

Mr. Bower says: “I understood from Orman that the rea- 
son a settlement was not then made was, that Rufus Sewall 
had not with him the notes of Orman & Young, and certain 
other documents that were necessary in effecting a final set- 
tlement.” 

The letter to Taggard & Co. bears date 15th August, 1828, 
and the following is an extract from it, being that portion 
cited in evidence, viz : 

“ Yours of the 2d July last was duly received. We ex- 
pect you to use your good judgment in effecting sales to 
best advantage. When Mr. Rufus Sewall left here for Mo- 
bile thence to New York, it was understood that he would 
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so good as to become our acceptor for. If this is done after 


paying yourselves the charges against us, we wish the bal- 


ance paid to R. Sewall or his order. If this is not done, 

we wish you to force sale of the cotton necessary, and apply 
*» much as will meet the drafts you accepted for us and 
your charges, the balance you will pay to Mr. Sewall or his 
order.” 

The above testimony of Bower sustains the answer of Or- 
man & Young, so far as it goes, and to give the effect to the 
evidence contained in their letter to Taggard & Co., which 
is urged by the counsel for Sewall, would be straining the 
rule of construction to a great length. It will be seen this 
letter was written in August, 1828, four months before De- 
cember, and when we refer to the testimony of Charles Sew- 
all and Bower, it will be seen that Taggard & Co. refused 
to supply their order. Wecan see nothing in this letter in- 
consistent with the assertion of Orman & Young in their an- 
swer, that they had not made collections at that time sufli- 
cient to pay off the amount due him on account of acceptan- 
ces, nor that the affairs of the old firm had not been brought 
to a close, so that his share could be ascertained. The 
most that can be made of it would be that they were car- 
rying on business on their own account or continuing in the 
partnership business. 

As we have already seen, the answer to the cross bill in 
that part which is directly responsive to the bill, denies that 
it was with a view of making the most of Sewall’s necessi- 
ties that a settlement and payment was not made in said De- 
cember to him. 

There being no evidence in support of this charge over- 
coming the effect of this answer, we are to give it credence. 

It is alleged in the cross bill and urged by the complain- 
ant Sewall, that said Orman & Young conducted the busi- 
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ness of the firm, and had full knowledge of it, and that said 
Sewall was entirely ignorant of their property, the charac- 
ter of the debts, the amount and the prospect of their collec- 
tion, that he could get but little information from the books, 
as the business was of long standing and intricate, and satis- 
factory knowledge in that respect could only be acquired by 
long and laborious engagement in the business itself; that 
said Orman & Young having knowledge of the true situa- 
tion, suppressed it from said Sewall. From this it is urged 
by the solicitor for complainant, that this was not a case of 
bargain and sale; that there was no equality between the 
parties ; that Sewall knew nothing of the nature and extent 
of the business, and that the business was so large and exten- 
sive that he could not acquire full and adequate knowledge, 
and therefore, knowing the superior knowledge of Orman & 
Young, he relied upon their estimate. 

This brings us to consider leading principles in equity ap- 
plicable to such a charge. 

It is well settled that a suppression of truth, or suggestion 
of what is not true, in some material point, will be ground 
for setting aside any contract. And in case of Partners, 
Story in his Equity Jurisprudence, vol. 1, $220, lays down the 
rule to be, that “If a partner who exclusively superintends 
the share and accounts of the concern, should, by conceal- 
ment of the true state of the accounts and business, purchase 
the business of the other partner for an inadequate price by 
means of such concealment, the purchase will be held void.” 
A fortiori, we hold that if a partner who exclusively su- 
perintends the business and accounts of the concern, should 
by concealment of the true state of the accounts and busi- 
ness, sell his share of the assets of the firm to a co-partner 
for a disproportionate price, by means of such concealment, 
the purchase will be held void. 

Again, concealment of a material fact by a party to a con- 
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tract is ground for relief, where he had better opportunity 
to know than the other; but where the facts lie equally open 
to the vendor and vendee with equal opportunity of exami- 
nation, and the vendee undertakes to examine for himself, 
without relying upon the vendor’s statement, it is no evi- 
dence of fraud that the vendor knew facts not known to the 
vendee, and dves not make them known to him. Halls ys. 
Thompson, 1 8. & M., 443. 

A misrepresentation by a vendor, to be ground for a recis- 
sion of the contract, must be in reference to some material 
thing unknown to the vendee, either from not having exam- 
ined, or from want of opportunity to be informed, or from en- 
tire confidence reposed in the vendor, and his remedy must 
be pursued in good time after the injury is discovered. Halls 
vs. Thompson, 1 8. & M., 443; Ayers vs. Mitchell, 38. & 
M., 683. 

In the case of White vs. Walker, 5 Florida, 479, which 
was a case between partners, this Court say: To these gen- 
eral rules there are qualifications, suited to cases of extraor- 
dinary nature. As ifthe party making the representation 
was speaking not from personal knowledge, but with refer- 
ence to accounts that were equally open to both parties, and 
the representations were justified by sucli accounts. 

With these general principles and qualifications for our 
guide, let us proceed to enquire whether the evidence sus- 
tains the allegations in the cross bill in this particular. 

The cross bill alleges that Orman & Young had the books 
in their own possession ; had made all or nearly all the en- 
tries; were personally acquainted with every transaction of 
the firm, and must have known the true state of their con- 
cern; that they made an estimate in writing of the busi- 
ness affairs of the firm, which they submitted to him, said 
Sewall, as correct. 

The following is the estimate of Mr. Orman, viz: 
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ee NS kg LAGS NRL sda ccecasdes 828,400 
Aceounts 16,600 
Goods on hand 7,000 
Cotton 4,000 
Fin-house and lot ' 

acd Seed sce base becdeoed bonne 1,000 
Corn, pork, &e 1,000 
One negro man 300 
One negro woman and child 600 
I i v.g bin ho kn Ke dis Gd 6 0.46 04:4 hpneee 900 
$59,800 
Houses and lot at the Bay and this place, at least.. . 200 


$60,000 


Debts due from the concern. - $24,000 
R. Sewall’s amount previous tu 7th March, 1828, his 

share of profits 
Amounts owing here, and amounts settled, and bad 

STA. Ws es CULE TA Mee Sebo ded Cedi eedets ss 5,000 


$35,000 

That on furnishing this statement the said Orman & 
Young proposed to sell their interest of the firm to said Sew- 
all for $17,500, and said Sewall avers that it was on this 
statement he acted, and confiding in it, he was induced to ac- 
cept the offer made by them. The said Orman & Young 
in their answer severally deny these allegations; they deny 
that the statement was submitted by them to said Sewall as 
correct; they deny that the proposition to take $17,500 
eame from them, and aver that it was Sewall’s own propo- 
sition; they deny that they had any knowledge of the busi- 
ness which was not equally open to examination by said 
Sewall, and aver that Sewall did undertake and did exam- 
ine the books for himself; they deny that he relied upon 
their statement ; they aver that he inquired for himself, con- 
sulted the clerk of the store, and acted upon his own infor 
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mation; they also deny that amount of the shares was acen- 
rately attempted, but aver that it was a rough estimate of 
the aggregate amount, made for their own information, and 
deny that said Sewall acted upon it as a correct statement; 
and they positively deny any concealment or misrepresenta- 
tion. It appears from the testimony of Mr. Bower that said 
Sewall visited Webbville in April, 1828, and at that time 
he examined the books, and received in payment of his ad- 
vances $2,635.00, and tliat he returned again in December, 
and remained there until the settlement on the 14th of Jan- 
vary, during which time he had access to the books, exam- 
ined them, and consulted the book-keeper. 

Mr. Bower, in his testimony takeri before Commissioners, 
on the 20th June, 1831, says on this point: ‘ Sewall was at 
Webbville, in March or April of the same year, when he at- 
tempted to make a settlement with Orman & Young, who 
declined doing so, because (as they informed me) Mf. Sewall 
had their notes toa large amount, which he was not pre- 
paied to give up. During the time, and afterwards, when 
said Orman & Young were absent, I had charge of the con- 
cern. Said Sewall had free access to the books and papers; 
and had a fair epportunity to examine and calculate for 
himself.” 

In his testimony taken before the auditors, he says: “ Jii 
April, 1828, Orman & Young were endeavoring to trade in 
some way, but heard no offer or proposition, except by Mr. 
Sewall, who made some figures on a piece of paper and held 
it up to Orman & Young, andsaid he would give that, mean- 
ing, I suppose, the amount stated in figures. During Mr. 
Sewall’s stay at Webbville in April, 1828, as well as at all 
other times when I was in the store, he had free access to the 
books and papers belonging to the concern. Ife was there a 
day or twoin Mr. Orman’s absence to New Orleans, but 
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whether he examined or made any calculations I don’t re- 
collect. Mr. Sewall and myself frequently conversed upon 
the profits of the business previously done by Orman & 
Young, and the prospect of doing business by a separate 
concern, to be established at Webbville, which was then con- 
templated. He further says that he paid said Sewall during 
Mr. Orman’s absence at that time two thousand dollars, as 
will appear by the books. . 
That Mr. Sewall posted himself up pretty well as to the 
business of the concern during his visit in April, is evidenced 
from the fact that we find that on the 29th of July follow- 
ing, he writes to said Bower, and encloses him a statement 
of the whole business, as follows, viz: 
Notes and accounts $17,947.62 
do ' 16,491.16 
et dia enasoanabanekte's 1,660.00 
Goods, 6,000.00 
Cotton, 4,000.00 
Gin-house, 1,000 00 
1,000.00 
1,800.00 
58,868.78 
$19,800.00 
5,250.00 
3,200.00 
450.00 


328,700.00 

Trial January Ist, 1829. 

Orman & Young’s indebtedness is above in this way, ac- 
cording to their own accounts : D 

y. 

One note due on the 1st February, 1828, $ 2,500 
One note due on the Ist May, 1828,... 1,500 
One note due on the Ist April, 1829, 500 
On demand, 11,659 
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Do 

Do 

Do 

Mr. Sewall’s account, 

Payment, . .-. 98,000 

Received payment,.... aaa 95 
15,434 

My account in Boston since in cash paid,... .. 8,200 


$49,323 

Cr. 
By proceeds of 10 bales of cotton, . » » 89,500 
By proceeds of 320 bales of cotton,... .$ 9,497 
Dratt on New York, Pep 960 
115 bales shipped to Liverpool, 4,200 
164 bales shipped to New York, 5,200 
Cash, ...° 2,000 
i er rerr errr Ter ye rrr. Smads 615 


$28,492 


Being $7,500 

One-third profits of $28,331 is the whole business. It 
would appear by this, that by some means or other said 
Sewall had arrived at the estimate of $28,331 profits, and 
that one-third of that was his share. 

In December, 1828, Mr. Sewall is again at Webbville, 
and renews negotiations, which are completed on the 14th 
of January. Of this Mr. Bower testifies, “ I know but little 
that took place while the negotiation was pending, except 
what [learned from Rufus Sewall. Ile informed me of their 
progress from time to time, and consulted me on the busi- 
ness generally, and on particular points wherein he enter- 
tained doubts, and on which he was ignorant. I don’t know 
whether Rutus Sewall had free access to the books, papers, 
&c., during this time, as I was seldom, if ever, in the store, 
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but heard no complaint of Mr. Sewall of the contrary. I 
don’t recollect that he consulted me as to the value of the 
property, but believe he did. No inventory of the stock on 
hand was taken at the time of the trade, as I ever knew or 
heard of from either party, but have always understood from 


both parties that the goods were roughly estimated at, I be- 


lieve, seven thousand dollars, including those at St. Andrew's 
Bay. All the other property was estimated in the same 
way, with the exception of the notes, accounts, &e., which | 
supposed to have been as correctly ascertained from the 
books and papers as they could be under the circumstances. 

I understood from both parties that the trade was a gen- 
eral and lumping one, and that the estimate was made out 
for the purpose of arriving as near to value of whole concern 
as they could, without measuring, weighing or counting any- 
thing.” 

Again, in his deposition taken before commissioners, on 
the 21st May, 1831, he testifies: “I do know of the trade 
between Orman & Young and Rufus Sewall, for a stockpf 
goods and a quantity of other property to a large amount. 
The goods were estimated in the statement hereunto an- 
nexed, in the handwriting of Rufus Sewall, at six thousand 
dollars, though I believe they were estimated by Orman & 
Young at seven thousand dollars. The same goods were af- 
terwards included in the concern of Bower & Sewall at six 
thousand five hundred dollars. Said Sewall frequently ad- 
vised and consulted with me on the subject of the trade while 
it was negotiating, and on particulars about which he seemed 
to be doubtful, and on the general character of the debts due 
to the concern, but not (as I recollect) as to the aggregate 
value of the whole concern. 

I considered the trade a lumping and general one, and not 
of specific articles. No inventory was taken of the goods. 
Said Sewall was evidently dissatisfied with the trade while 
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it was negotiating, as he expressed to me at the time, but 
said it was the best he could do, that Orman & Young hada 
large amount of his property in their hands, which he must 
have the control of. After the trade was consummated, he 
seemed to be better satisfied.” 

Sears Bryan, another witness, says: Ile was present when 
a conversation arose between Orman & Young and Rufus 
Sewall, for selling of their, (Orman & Young's) interest 
in the concern, which took place opposite the old store 
of Orman & Young, in Webbville; that Rufus Sewall of- 
fered them $17,500, and his convictions were at that time, 
that the bargain was closed upon that instant. The audi- 
tor’s report is referred to as showing that there was such a 
discrepancy between the true state of the affairs of the con- 
cern and the estimate made the basis of the settlement, that 
there must have been concealment and suppression by said 
Orman Young. This report is in evidence, and is made the 
29th August, 1831. The auditors say that after having gone 
into a minute and full examination of said books and ac- 
counts, beg leave to report the following as correct showing 
from the books : 

Dr. The old Firm. 

To amount due Rufus Sewall on the 1st of Jan- 

uary, 1829, ...- $22,021.76 
Debts in New (slaeewaks 3,157.65 

do in New wee ; 427.12 
Bad Debts, 5,000.00 

Sis hc 4 nek ohne eonaddeneueee ca .. 25,882.51 


$56,489.04 


Orman & Young, Cr. 
By Notes, $27,396.75 
By amount of Accounts, 15,697.14 
Cotton, ‘ 3,255.30 
Corn and Pork, 71 
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Negroes, Horses, Gin-Iouse, &e.,............. 2,430.00 
Goods on hand, 6,500.00 
Thomas Orman’s private account, 233.68 
Andrew Young’s private account, 44.46 


$56,489.04 
It will be observed that the auditors do not expressly give 
the amount of the shave of said Sewall in the profits, but 
make a balance of $25,882.56, from which we are to divide. 
We have now before us three statements from which we 
are to make estimate of the share of the profits of this firm. 
In the one made by Orman & Young, which formed the ba- 
sis of this settlement, it will be seen that the assets of the 
firm were put down at $60,000, leaving a blank for value 
gin-house and lot, which would be so much more. 


Debts due from the concern,.................+0.- $24.000 
R. Sewall’s amount previous to 7th March, 1828, his 

share of profits, 6,000 
Amount of bad and doubtful debts, 5,000 


$35,000 

Deduct the $35,000 from the $60,000, leaves a balance for 
division of $24,000. 

Divide the 25,000 into three shares, makes a share $8,333, 
which would make due Orman & Young $16,666. They re- 
ceived $17,500, being according to this statement, $834 more 
than their share. 


Mr. Sewall, in his statement enclosed to Mr. Bower, makes 
| SS ae ee eee ee errr aaey $53,868.78 
And bad and doubtful debts, and debts owing from 
the concern, 28,700.00 


Which makes for division a balance of $25,168.78 


Divide this by three, and a share is $8,356, making due 
Orman & Young $16,712. They received, according to 


Fam) 


this statement, $778 more than their share. 
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In the auditor’s report a balance of $25,882.51 is reported 
for dividend. 

Assets are reported at .. . $56,489.04 
eg ge eT er rer TTT eer Ty T $30,606.53 

Divide $25,882.51 by three, makes a share $8,624.17, and 
due Orman & Young $17,248.34. They received $17,500, 
being, according to this statement, $251.66 more than their 
share. 

The testimony sustains the answer which is responsive to 
the cross bill in the following facts, (i. e.,) That said Sewall 
had free access to the books; had equal opportunity of ex- 
amining into the business and situation of the firm; that he 
did undertake to examine for himself, and consulted and ad- 
vised with Mr. Bower, the confidential clerk of the concern ; 
that he did not rely upon the statement made by Orman & 
Young; that said Sewall made the offer to purchase for the 
$17,500, and that it was not the offer of Orman & Young 
as alleged. The above comparison of the three estimates 
conclusively exhibits that the estimate of profits for division 
made by Orman & Young was not far out of the way, and 
probably as correct as the situation of the affairs of the con- 
cern would warrant, they not attempting to give them of 
their own knowledge. Thus we think this statement comes 
within the qualification laid down in White vs. Walker, 
above. 

Besides, it is a well established principle in equity, that 
nothing but what is plainly injurious to good faith ought to 
be considered as a fraud sufficient to impeach a contract. 

We wight here dismiss this branch of the case and pro- 
ceed to the inquiry, whether the specified errors and mis- 
takes set forth in the cross bill are established, and whether 
compensation should be made to the extent ascertained ; but 
it is claimed that the profits of the new firm were not inclu- 
ded, and that Orman & Young concealed these, that is to 
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say, the profits of the business claimed by Orman & Young 
to have been transacted on their own account between the 7th 
Marchi; 1828, and the 14th January, 1829, the said Sewall 
claimifig in argument to have continued the partnership dur- 
ing that time. This brings up the important question 
whethe# the partnership was dissolved on the 7th March, 
1828, of whether by acts of both parties it was impliedly 
continued until the settlement in January, and whether 
these profits were or hot included in their bargain. 

It will be noticed that the cross bill makes no mention 
whatever of the “ new firm.” It makes no charge that the 
profits of this firm were withheld, nor does if set up any 
claim that the partnership continued. By the articles of 
agreement the partnership was to expire ou the 7th March. 
It appears that Sewall writes Orman & Young, “ our term 
of co-partnership expires 7th March. I wish you to take ac- 
count of stock and forward them by mail, as I shall be wna- 
ble to leave Mobile till in April. Give me your ideas as to 
the business ; close it as fast as is in your power.” It ap- 
pears from the evidence of Bower that account stock was 
taken at the time, and that Orman & Young ‘ook the goods 
on their own account, opened a new business and new books, 
treating Sewall as no partner in the new concern. Still, ac- 
cording to the testimony of Bower, carrying on business on 
the same capital as before. 

There is no other evidence of any direct communication 
between the parties as to the cessation of co-partnership at 
that time. 

The only act of Sewall, excepting silence, that would in- 
dicate a continuance, is the purchase of the bill of goods sent 
by schooner Crrroll, and this act the evidence shows to 
have been equivocal. 

Orman & Young sent their order for goods to Taggard & 
Co., who declined it. Says Charles A. Sewall in his testi- 
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mony, “while in New York I heard William Taggard, of 
the house of William Taggard & Co., observe to Rufus Sew- 
all, I have received an order from Orman & Young enclo- 
sing a memorandum of goods which they wish me to pur 
chase. I have no funds of theirs now in my hands, and you 
‘an take the order and purchase, and to my knowledge Ru- 
fus Sewall did make purchases of the order. The goods thus 
purchased Were shipped on board schooner Carroll, which 
vessel meeting with some disasters out, I deemed it pru- 
dent to abandon my interest to the underwriters, and Rufus 
Sewall likewise abandoned the ititerest of Ornian & Young: 
There is no evidence that either Orman & Young ever recog- 
nized the purchases made by Sewall, in October, 1828, or 
that they ever paid any of the persons from whom he pur- 
chased at the time, or that any of the goods were éver re- 
veived by thein. 

There is no doubt but that Orman & Young did wrong 
in appropriating the goods to their private tse on the 7th 
of March without the consent of said Sewall. This was not 
the way to wind up the partnership affairs, and the law in 
such cases is, that if a partner continue to trade with the 
joint property after dissolution of the partnership, he must 
acount for the profits, and if it was continued by express or 
implied coiisent after the period fixed by the articles of 
agreement, in such case the stipulations of the original will 
be considered those of the continuing partnership, and it is 
then a partnership at will. 17 Vesey, 298; Mifflin ys. 
Smith, 17 Sergt. & Rawle, 165. 

On the former adjudication of another branch of this case, 
(see 9 Florida,) this Court considered the partnership dis- 
solved at the execution of the agreement, on the 14th Janu- 
ary, and after a most patient and thorough examination of 
the evidence in the case at bar, we are forced to conclude 
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that by operation of law this partnership was continued by im- 
plied consent, and not dissolved until the 14th of January. 
There is no direct and positive evidence that these profits 
of the “new firm” were included in the estimate, although 
that conclusion, from the facts, is irresistible. | 

It clearly appears that said Sewall was at Webbville in 
April, and that the said defendants were at that time noto- 
rivusly earrying on business, claiming it to be on their own 
account. New books were opened—he talks with Bower 
about the business of a separate concern, and proposes to 
Bower a partnership, and at the same time talks with Bower 
upon the profits of the business previously done. The ex- 
tent of the business which the “new firm” were doing was 
communicated in a letter of Bower to him, dated September 
15, 1828, in which Bower says: “ Business has been tolera- 
bly good this summer; we have sold since the 7th March 
upwards of $11,000 worth of goods.” In July, after Mr. 
Sewall had visited Webbville, he makes out a statement and 
encloses it to Mr. Bower, in which he makes no specific men- 
tion of the profits of the new firm. If he considered the 
partnership as continuing, and claimed the profits of the new 
firm, he must have included thenr. 

Again, in December, Orman puts an estimate into his 
hands in which no specific mention is made of the “new 
firm.” Mr. Sewall had then full knowledge, derived at least 
from Bower, of the prosperity of the new firm. No objection 
or remark appears to have been made by him, because this ar- 
ticle is not specifically mentioned. An article of so great 
amount, being, as is claimed, a profit of upwards of ten 
thousand dollars, certainly could not have escaped notice. 
Again, Orman & Young convey to said Sewall all the as- 
sets of any description in any way belonging to or acquired by 
the said firm. From this silence of Mr. Sewall, in connection 
with these facts, one of two things is conclusive, viz: That 
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the amount was included in the estimate of both Orman and 
Sewall, though not specifically named, or with full knowl- 
edge thereof he forgave and remitted any profits which they 
may have derived from said use of the old partnership pre- 
perty. Either view (holding as we de that the partnership 
was not disselved until the agreement was entered into in 
January) renders the further pursuit of this question unne- 
cessary, 

There are other charges of concealment made in tlie 
argument of counsel, but not set forth and alleged in the 
cross bill, viz: That their statement furnished did not con- 
tain an allowance for commissions for advances, commissions 
for acceptances, interest on the notes of $4,500, given in 
1326, at the partnership formation; that he got no allow- 
ance for winding up the concern, and that he did not get in- 
terest after the share was ascertained. 

It will be readily seen that all these items must of neces- 


sity been well known to Mr. Sewall when he made the pur- 
chase and perfected the settlement. They are in fact mat- 
ters which were better known to him than to Orman & 
Young: certainly he had an equal opportunity of knowing 


& io] 


them. Therefore, without going into an examination as to 
whether they were or were not proper charges, we are of the 
opinion he had full knowledge of these, his demands, and 
knew they were not embraced in the said estimate, and ac- 
ted upon that knowledge when he made the settlement and 
purchase and gave his bond, thereby relieving the said Oi 
man and said Young from their agreement to close the busi- 
ness of the concern and assuming that labor himself. 
Another item of complaint is, and this we would remark 
is charged in the bill of complaint, that Orman & Young 
took the notes for the amount or share going to them, which 
were more valuable and drew ahigher rate of interest. This 
seems consistent with their bargain. Mr. Sewall makes the 
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proposition to allow them to select and take notes due the 
firm tothe amount $17,500, if they will convey to him all 
the residue of the assets of the firm. Orman & Young ac- 
cept the proposition and select the notes. Now if they se- 
lected the best notes, those drawing the highest interest, the 
agreement between the said parties allowed them so to do. 

It appears that said Sewall had equal opportunity of 
knowing what interest the notes were drawing ; a list there- 
of with the names, amount and rate of interest was before 
him. Certainly there is nothing appearing by which he 
was prevented from guarding against such a selection of 
notes, had he felt so disposed. 

Ifhe made an improvident bargain it is his own fault.— 
The mere fact that an agreement is improvident is no ground 
for setting it aside. It can only be avoided because of sur- 
prise or mistake, want of freedom, undue influence, the sug- 
gestion of falsehood or the suppression of truth. Green vs. 
Thompson, 2 Iredell Chy., 365. 

It is contended by the learned Solicitor for said appellant, 
that said Orman & Young were the trustees of said Sewall, 
and made a bargain advantageous to themselves, and should 
not, upon the principles of equity governing transactions be- 
tween trustees and cestui que trusts, be permitted to hold 
any such advantage. In support of which the case of Mie- 
houd et al vs. Girod et al, 4 Howard U.S. Rep., page 556; 
1 Story Eq., §323, are cited—a principle which was fully 
considered in this Court in Bellamy vs. Bellamy, 6th Flori- 
da, 63. 

Whether these principles are applicable to this case, de- 
pends, we think, upon whether the partnership was or was 
not in existence, and continued expressly or impliedly from 
the 7th of March up to the time of the entering into the 
agreement. The rule in such cases appears to be that before 
# dissolution, partners are joint tenants of the partnership 
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property, each of them having an interest in the entire pos- 
session, as well of every parcel as of the whole, and without 
survivorship, vach partner embracing the character of both. 
principal and agent, hence the relation is not so broad as 
that of Trustee and cestui que trust. 

After a dissolution each partner becomes a trusteee for the 
others as to the partnership funds in his hands, in order to 
effect a fair settlement and just distribation of the effects. 
Allison vs. Davidson, 2 Dev. Eq. Rep., 79. 

We have already decided that this partnership was not 
dissolved before the execution of the agreement. 

In view of the facts, we are constrained to hold the rules 
of equity above laid down, and acted upon as those that 
should govern in this case. 

Applying the facts to those rules, we cannot say the evi- 
dence establishes that by the acts of Orman & Young or 
either of them, the said Sewall was entrapped into an agree- 
ment in which he would not otherwise have involved him- 
self, nor that there is such a glaring inadequacy as of itself 
to stamp the transaction with fraud, by shocking the com- 
mon sense of honesty, and thereby render the settlement 
void. The basis of the settlement is therefore sustained. 

This brings us now to the consideration of the specific 
charges of errors and misrepresentations set forth in the cross 
bill. . 

And first as to the note against James Webb: The cross 
bill charges that they represented in the list of notes that 
there was $769.47 due on this note, when in fact there was 
but $275.53 due. The answer avers that said Sewall was 
apprized that Webb was entitled to a credit for corn and cot- 
ton, which they believe was entered on the books about the 
first of January, 1829. On referring to the list it appears to 
be set down as represented in the cross bill, and opposite the 
name the word “error” is written as is contended by the 
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appellees. There is no evidence sustaining the answer, and 


the only thing urged in the argument is, that as the word 
“error” is written opposite Mr. Webb’s name, that therefore 
such a circumstance could not have escaped Mr. Sewall’s at- 
tention. Mr. Bower, in his answer to the 33d interrogatory, 
testifies that the notes and accounts were not “roughly esti- 
mated,” that he supposed them to be as correctly ascertained 
from the books and papers as they could be under the cir- 
cumstances. At a subsequent examination before the audi- 
tors he says in answer to the 8th interrogatory, “ the amounts 
of accounts were taken from the books as balances due as 
It is 
manifest from the evidence that such was the nature of the 


+b) 


near as could be ascertained under the circumstances.’ 


business, manner of conducting it and situation of the books 
at the time of the settlement, that the amount of accounts 
could not be ascertained with accuracy, hence the necessity 
of allowing $5,000 to cover bad debts, errors and mistakes. 
But with notes which are “ papers,” more certainty is ex- 
pected. If payments are made upon notes, the usual course 
is to endorse the same upon the note. Then upon the in- 
spection thereof, the credits would appear. 

Upon referring to the list which formed the basis of this 
settlement, it will be seen the notes are set down with cer- 
tainty. 

The original amount of the note is first given, and if a 
balance, the word “bal.” is written opposite, then follows 
the time when the same is due, the rate of interest, the 
amount of interst, and finally the total amount, the aggre- 
gate of the whole being thereby represented as $28,400. In 
making up this aggregate, the note against James Webb is 
footed up at $769.47. 

It is true the word “error” is written opposite to Mr. 
Webb’s name. There is no evidence that his attention was 
ever called to it, and at the most the word error is not ex- 
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pressive of the true situation of the note, for it was only ers 
ror in part, yet with the word error written opposite it, the 
total amount is carried out, and still $28,400 in notes stands 
as the amount of notes. The credit doubtless was over- 
looked, and the misrepresentation, throngh the instrumen- 
tality of the list, innocently made, consequently correction of 
the said misstatement being in amount $493.94, should be 
in justice made. 

The next charge is a misrepresentation in the amount due 
on the note of Sears Bryan. The answer makes explanation 
of the discrepancy, yet upon examination of the list of notes, 
we do not find any such note as alleged, nor any amount in 
ageregate due from said Bryan as charged. There are four 
notes contained in the list of different amounts, but none 
amounting to $835.84, while the four are in aggregate a 
much larger sum ; but in taking three of them, they do give 
just the amount set forth in the cross bill. The cross bill 
charges that there was in fact only due on these notes $757.63. 
The answer responds by saying that if we add thereto the 
note and account on Bryan & Marshall, the sum set forth in 
the list will be found correct. We have no evidence on 


either side respecting this charged discrepancy, excepting 
such as may be implied from the bill and answer. 


If we take the admission in the answer, we must take it in 
toto, and if we thus receive it, the difference is accounted 
for, or in other words the alleged misrepresentation is not 
sustained. 

The next item is the representation of the amount due 
from Richard 8. Watson. The response in the answer to 
this charge is that Watson was credited on his note while 
the trade was negotiating. There is no evidence that said 
Sewall had any knowledge of this credit, which would vary 
the aggregate $33.77. 


In the absence of any proof, we cannot but consider this 
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a misrepresentation, (though innocently made), which should 
be correeted. 

The next allegation is, that the list of notes represented as 
due on the nete of Siow Smith & Jos. Russ the sum of 
$816, when in fact there was only due $55 27. 

The answer to this charge avers, that said Sewall was in- 
formed and knew previous to said settlement, that said Russ 
had delivered cotton, which said Russ claimed should be 
credited on this nete, as per agreement claimed by said Russ 
to have been made with said Young, but which agreement 
was denied by said Young—said Young claiming that the 
cotton showk! be credited on an open account. Mr. Bower 
testifies in his deposition before Commissioners, that he re- 
collects having a conversation with said Sewall immediately) 
before or after the trade, he thinks it was before, on the sub 
ject of Thomas Russ’ note, and Sion Smith’s and Joseph: 
Russ’ note, in which he told him alt he knew about it; and 
particularly stated an understanding between said Russ and 
Young in the fall preceding which, according to the under- 
standing, was to be applied to the payment of this note.— 
Again, in answer to interrogatories propeunded to him be- 
fore the auditors, the agreement is set forth, and the misun- 
derstanding between Russ and Orman & Young explained. 
We can readily see thatin disputing the right of Russ to 
have this cotton credited on the note, they might consider’ 
the note as due and enter it upon the list. The only ques: 
tion was, whether the cotton should be credited on the note 
or account. That said Sewall was informed of the dispute 
at the time of the settlement, is quite apparent from the 
whole testimony of Bower. Mr. Sewall, it appears, after- 
wards settled it with Russ, and if in doing so, he was the 
loser, it was owing, according to the testimony of Bower, to 
his having made concessions and yielding what he was justly 
entitled tu, 
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The next allegation in said cross bill is, that this list rep- 
resented as due from John Register the sum of $536 80, 
when in fact there was only $242 due. The answer of Or- 
man & Young avers that this miscalculation oceurred in ta- 
king the judgment thereon, and that this was at the time of 
said agreement explained to and known by said Sewall.— 
The only evidence is that of Bower and Gautier, neither of 
whom testify of the knowledge of said Sewall of the true 
situation of said judgment before his settlement with Orman 
& Young, while both testify that it was known to Orman & 
Young. It appears that the witness, Gautier, advised Or- 
man & Young to issue execution for the whole amount.— 
This may be a reason why the whole amount was set down 
in the list, nevertheless ; it was a clear misrepresentation as 
to amount, and one which should be corrected: From the 
testimony of Gautier, execution was issued on said judgment 
and stayed by injunction; which was finally removed upon 
payment of $243. This sum deducted from $536 80, leaves 
the sum of $293 80 to be allowed said Sewall in correction: 

As to the note against William Evans, there is no evi- 
dence sustaining the allegations in the bill: The same can 
be said of the allegations as to the notes of Graham & Pope 
and Thomas Nalls: 

It is next charged that the note from Brown & Lott was 
represented in said list as having due thereon the sum of 
$1,342.10, when in fact there was only $1,192.10 due, being 
a difference of $150. The defendants in their answer re- 
sponsive to this charge, say that a draft had been drawn on 
Brown and Lott for $50 in favor of E. Chambless, after the 
estimate and before the sale. There is no evidence further 
sustaining the allegation in the cross bill. We are therefore 
to take the admission in the answer, which is only as to fitty 
dollars. Whether said Sewall had any knowledge of this 
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draft, or that the amount represented in the list as due on 
this note had been charged at the time of his settlement 
with Orman & Young, does not appear. We are thefore 
forced to the conclusivn there was a misstatement of fifty dol- 
lars, which should be corrected. 

It is alleged that two notes of Sims & Murphy were inclu- 
ded in said list, which should not in truth have been, inas- 
much as they were received for merchandize purchased of 
said Orman & Young after the estimate was given in. The 
answer directly responsive to this charge says that said notes 
were obtained before the sale to complainant, and were with 
the sale transferred to him, which is in fact denying the 
charge. There is no evidence in the record sustaining the al- 
legations as to these notes, therefore in conformity with the 
doctrine often announced in this count, an answer respon- 
sive to the bill denying the allegations therein is conclusive 
upon that question, unless overcome by the testimony of two 


witnesses or of one, with corroborating circumstances. 

The next item of error charged is that two notes of J. B. 
Bryan and Thomas M. Bush were included in said list, and 
should not have been because they were given for the hire 
of two negroes for the year 1828, when the said negroes were 
transferred to said Sewall about one month after the date of 


the hiring, and that the hiring for which said notes were 
given belonged to said Sewall. 

The defendants in their answer say that these notes were 
for the hire of the negroes of the firm, and that said Sewall 
had full knowledge of it at the time of the settlement. 

There is no evidence in the record whatever touching this 
item ; all the facts have to be gathered from the cross bill 
and answer. The simple question then is whether these 
notes were at the time of the settlement between these par- 
ties, Sewall, Orman & Young, notes belonging to the firm ? 
It seems to us beyond a question they were. In the hiring 
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of these negroes, the firm had antivipated their wages, and 
made in advance the amount thereot part of their assets. Of 
course it effected the value of the negroes at the time said 
Sewall purchased them to the amount of the hire; but that 
is not the question here. They were compelled to sell and 
Sewall to purchase them under this incumbrance, conse- 
quently they were the notes of the firm. We cannot con- 
clude there was any misrepresentation in putting these notes 
on the list. ‘ 

Another charge is that Benjamin Hayes’ note for $50 was 
not delivered by said Orman & Young to hin, said Sewall. 

The answer admits the allegation but avers that it was be- 
‘ause they, the said Orman & Young, took it as part of the 
$17,500 purchase money. Upon looking at the list of notes 
set forth in the record as those which were thus taken by 
Orman & Young, we find no entry of any note of said Hayes, 
corresponding in amount. 

Four notes of said Hayes were taken by them, but each of 
which is of a much larger amount than the one in dispute. 
There being no evidence to sustain the answer, we conclude 
there was a mistake, and the amount should be corrected. 

The alleged misrepresenations set forth in the cross bill as 
to the amount of accounts due the firm, we have already 
somewhat noticed. 

It appears from the evidence that the books were not post- 
ed, and that the business was so situated that it was impossi- 
ble to set down the aggregate of these accounts with certainty ; 
an estimate coming from either party must of necessity be a 
rough estimate. 

It seems that Mr. Sewall had by enquiries, examination, 
and with the aid of Mr. Bower's information, satisfied him- 
selfin July, 1828, that the amount of the accounts were 
$16,491.16, as appears by statement enclosed by him to Mr. 
Bower. 
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The auditors report that they found the business of an ex- 
tremely complicated and perplexing nature, and after twenty 
days’ toil, ascertain the accounts to be $15,697.14. In the 
estimate complained of they were set down at $16,600, ma- 
king about one thousand dollars difference. This difference 
will be reduced by taking out the $750 deducted from Thomas 
Bush’s account, leaving a discrepancy of a few hundred dol- 
lars. 

The estimate complained of does not appear to have been 
made from personal knowledge, but with reference to ac- 
counts that were equally open to both parties, and the repre- 
sentations were justified by such accounts. We think the es- 
timate clearly in this respect within the rule laid down in 
White vs. Walker. 

Again, it is complained that the goods were put down at 
$7,000, when it should have been but $6,000. The evidence 
is that these goods were sold by said Sewall to Bower & Sew- 
all, for $6,500, and upon examination afterwards, articles were 
discovered to.a considerable amount not included in the in- 
ventory, among which was a bale of domestics. Mr. Bower 
testifies that no inventory of them was taken at the time of 
the trade, and that he understood from both parties that the 
goods were roughly estimated. We see no ground for cor- 
recting this item. 

It is charged that there was misrepresentation in estima- 
ting the cotton at $4,000, Here again we see that in July, 
after Mr. Sewall had spent some days at Webbville, and ex- 
amined for himself, and made enquiries of Mr. Bower, he 
writes Mr. Bower setting down the cotton at $4,000. Mr, 
Bower’s testimony in reference to the amount of cotton 
shipped, upon a calculation will be found confirming the es- 
timate. The auditors, after their searching examination, re- 
port the amount at $3,255.30. The evidence is that such 
was the situation of the cotton, arising from their manner of 
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doing business, that Orman & Young could not estimate the 
amount thereof from personal knowledge, and therefore 
made an estimate without measuring, weighing or counting 
any thing, and as the means of making the estimate were 
equally open to both parties, we think there is no misrepre- 
sentation in the estimate in this item ¢alling for a correction. 

The next alleged error is that the corn and pork was esti- 
mated at a thousand dollars, when it should have been $800. 
The answer to this specific charge is, that they were esti- 
mated at their value at the time of sale, and as a gross es. 
timate, nearly correct. 

The auditors found them to be worth $911.71. The evi- 
dence is that at the time of the settlement they were es- 
timated without measuring or weighing. 

In view of this whole transaction, we cannot consider this 
a misstatement requiring the interference of the Court. 

The next alleged misrepresentation is that two negro boys 
were put down at $900, which were purchased for $460.— 
The answer states, in response to this charge, that the negroes 
were worth the sum estimated to the firm, and that said 
Sewall did not object to giving that sum. 

We have no evidence in the record as to the value of these 
negroes, nor can we tell what their value was fixed at by 
the auditors, for the reason the auditors embraced them with 
other property in one aggregate. The naked fact that they 
were purchased for $460 does not make it conclusive that 
this was the true value, nor can we conclude from this isola- 
ted circumstance that their true value was misrepresented. 

It is charged that the debts owing by the firm were put 
down at $24,000, a much smadler sum than was actually ow- 
ing, and that herein was a misrepresentation. 

In their answer Orman & Young deny the charge of mis- 
representation, and aver that they stated to said Sewall all 
the debts due trom the firm as far as they were known to 
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them and recollected. The auditors report the sum of $25,- 
606.41, as the amount owing. It will be observed that of 
this sum $22,021.76, are found owing to said Sewall. 

The extent of the indebtedness of the firm to him individ- 
ually, he is presumed to be cognizant of, even more so than 
the other partners. In the absence of proof to the contrary, 
we are to believe he had equal knowledge of the indebted- 
ness. It is apparent from the evidence and admissions of 
the parties that Mr. Sewall claimed that there was due to 
him a much larger amount than was admitted by Orman & 
Young. 

In view of tlie entire transaction, we cannot consider that 
the difference in this item at all entered into the agreement, 
or in any way influenced the said Sewallin making the offer 
he did. Besides, Mr. Bower testifies, that he always under- 
stood and has never heard it contradicted by either party, 
that five thousand dollars were thrown in to cover bad debts, 
errors and small amounts due by the concern. 

From this we conclude that the estimate was not consider- 
ed as an accurate one, and that the subsequently ascertained 
dliscrepancy was provided for. 

The last specific charge is, that the debts of the said firm 
in Jackson county, and bad ones, were improperly rated at 
$500. This charge is denied by the answer. There is no 
evidence sustaining the allegations as to this item, while on 
the contrary, Mr. Bower, as late as 1831, testifies from all he 
then knew, he believed it would be sufficient. 

The next question is, whether, according to the principles 
well defined in equity, the ascertained misrepresentations in- 
nocently made as to the amount of notes, in the list thereof, 
can be corrected, if the agreement is not considered at an 
end, according to the alternate prayer of the bill. 

The case of Allen vs. Hammond, 11 Peters, 72, is one 
in point. In that case the Court say: “The contract was 
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entered into through the mistake of both parties ; it impos- 
es great hardship and injustice on tlie appellee, and is with- 
out consideration.” Yet they allowed him compensation. 

In Story’s Equity Jur. vol. 1, §142, it is laid down that, 
“Tn eases of mutual mistake, going to the essence of the con- 
tract, itis by no means necessary that there should be any 
presumption of fraud. On the contrary, equity will often 
relieve, however innocent the parties may be.” 

Sustained by such authority, we feel warranted in making 
the allowances, which, in the aggregate, amount to $925 51, 
with lawful interest, fromthe 14th January, A. D. 1829, 
which sum should be allowed said Sewall, in the account be- 
fore the Master. 

The opinion of the Court is, that so much of the de- 
eree of the Circuit Court dismissing the cross bill be 
reversed, and that said cause be sent back to the said Circuit 
Court, with instructions that said cross bill be re-instated, 
and that the order of referance appointing Master, be so 
amended as to require said master to ascertain the amount 
of lawful interest.due on the sum of nine hundred and twen- 
ty-five dollars and fifty-one cents, from the fourteenth day 
of January, A. D. 1829, which interest, when ascertained, 
to be added to the said sum of $925.51, and the whole 
amount thereof allowed said Sewall by said master, as an off- 
set or credit against any said damages which the said Thomas 
Orman as surviving partner, &c., may be found to have sus- 
tained by reason of the said failure of said Sewall, &c. But 
if the amount hereby allowed shall exceed the amount of 
damages thus ascertained, then to enter decree against the 
said Thomas Orman, surviving partner, &c., for the differ- 
ence. 
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Tur Trustees or THE INTERNAL IMPROVEMENT Ftnp, Apret- 
LANTs, vs. Witt1AmM BaiLtey, APPELLEE. 

A holder of Bonds, issued under the Internal Improvement Act of January 6, 

1855, may enjoin the Trustees of said Fund from appropriating any portion 

of it to other purposes than those named in the Act, so as to endanger his 


security, even though such appropriation be commanded by a subsequent Act 
of the General Assembly. 


Appeal from Leon Circuit Court. 

By an act of the Congress of the United States, March, 
1845, certain lands were granted to the State of Florida to 
be applied to objects of Internal improvement within the 
State, to wit : roads, railways, bridges, canals, improvement 
of water courses and draining of swamps. In September, 
1850, Congress passed another act known as the Swamp 
Land Act, granting all swamp and overflowed lands within 
the same to the State, providing that the proceeds of the 
same, as far as necessary, should be applied to the purpose of 
reclaiming said swamp lands by means of levees and drains. 

The Legislature of the State of Florida, January 6, 1855, 
passed an act to provide for and encourage a liberal sys: 
tem of Internal Improvements in this State, the first section 
of which provides, ‘ That so much of the five hundred thou- 
sand acres of land granted to the State for Internal Improve- 
ment purposes, by an act of Congress passed the third day of 
March, A. D. 1845, as remains unsold, and the proceeds of 
the sales of such of said lands heretofore sold as now remain 
on hand and unappropriated, arid all proceeds that may 
hereafter accrue from the sales of said lands; also all the 
swamp land or lands subject to overflow, granted to the State 
by an act of Congress, approved September 28, A. D. 1850, 
together with all the proceeds that have accrued or may 
hereafter accrue to the State from the sale of said lands, are 
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hereby set apart and declared a distinct and separate fund, 
to be called the Internal Improvement Fund of the State of 
Florida, and are to be strictly applied according to the pro- 
visions of this act.” 

This act of the Legislature known as the Internal Improve- 
ment Act, then proceeds to vest said lands and the funds ari- 
sing from the sale thereof, irrevocably in five trustees, to 
wit: the Governor of the State, the Comptroller of Public 
Accounts, the State Treasurer, the Attorney General and the 
Register of State Lands and their successors, to be held 
in trust fur the uses and purposes previded in the act. Among 
the uses and purposes provided in the act to which the fund 
is to be applied, the main one is the payment of interest on 
bonds which certain R. R. Companies, accepting the provi- 
sions of the act or lines of R. Road, are authorized to issue. 

The Pensacola & Georgia R. Road Co., a company char- 
tered in 1851, having accepted the provisions of the Inter- 
nal Improvement Act, issued certain bends, previous to 
the year 1861, according to the same, the interest on which 
bonds was guaranteed by the trustees of the Internal Im- 
provement Fund according to the law. These bonds were 
purchased by the complainant Bailey, and were held by him 
at the time of the institution of this suit. 

On the 14th January, 1861, the Legislature passed * an 
act to improve the navigation of the Apalachicola river, and 
to reclaim the swamp and overflowed lands on said stream,” 
by which it was enacted, “ that the tritstees of the Internal 
Imp. Fund shall contract for the clearing out and improving 
of the channel of the Apalachicola river, and to reclaim the 
swamp and overflowed lands on said stream, and shall have 
said work done as soon as practicable, and shail raise what- 
ever means are necessary from the Internal Improvement 
Fund and from the lands thereof.” 

lo 
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The trustees of the Internal Improvement Fund on the 
18th day of February, A. D. 1861, in pursuance of the above 
act, adopted the following Resolution : 

“ Resolved, That in accordance with the act entitled an 
act to improve the navigation of the Apalachicola river and 
to reclaim the swamp and overflowed lands on said stream, 
the Mayor and Council of the City of Apalachicola are 
hereby authorized to have a survey made of the Apalachi- 
cola river from the point known as the outer stake on said 
river, up the river to the corporate limits running up in 
front of the city wharf, for the purpose of cleaning out and 
improving the channel of said river, and that said Mayor and 
Council report to this Board the cost of said work and the 
practicability of the same, and the depth of water required 
and the amount necessary to accomplish the same.” 

On the 9th day of March, 1861, the complainant filed his 
bill praying for an injunction to restrain the trustees of the 
Internal Improvement Fund from applying said fund or any 
part thereof, to the cleaning out of the Apalachicola river, 
or making any survey preparatory thereto, and from apply- 
ing said fund to any other purpose, except those provided for 
in the Internal Improvemeut Act. 

To this bill the defendants filed their answer, June 22, 
1861, setting forth the acts of Congress and of the Legislature 
relative to the subject, the adoption of the resolution as 
above stated in pursuance of the direction of the Legislature, 
and submitting the matter to the Court to ascertain the law 
and to direct their attention relative thereto. 


Baltzell for appellants. 


The Internal Improvement law of 1855 designates three 
objects to which the fund shall be applied through three sep- 
arate and distinct clauses. 

1. After the grading, &c., of twenty miles, the Rail Road 
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Companies, (accepting the law,) “are authorized to issue 
coupon bonds at the rate of $8,000 a mile for the purchase 
and delivery of the iron rail, spikes, plates and chairs, and 
after the rail is laid down the additional sum of $2,000 per 
mile for the purchase of the necessary equipments.” Sec. 
8, p. 13. On these bends the trustees are to endorse “a 
certificate that the Internal Improvement Fund 7s pledged to 
pay the interest as it may become due on said bonds.” Sec. 
3, p. 10. 

2. “ The trustees shall make such arrangements for the 
drainage of the swamp and overflowed lands as im their 
judgment may be most advantageous to the fund and the set- 
tlement and cultivation of the land.” Sec. 16, p. 11. 

3. “ The Board are authorized to pay out, as the work pro- 
gresses, the whole amount agreed upon by the terms of the 
contract for conneeting the waters of the St. Johns and In- 
dian rivers, provided the cost shall not exceed.$4,000 per 
mile, and provided the trustees shall be of opinion that this 
can be applied without impairing the efficiency of the fund 
for rail road purposes.” See. 17. 

There is no grant here to one object but to three, and by 
every principle of right reason they are all entitled, if there 
be a sufficiency, to an equal distribution, neither superior, 
and no discrimination in favor of one over the other. If 
there be a deficiency, there is a provision for abatement in 
ease of the improvement of the St. Johns river; there is none 
in the other cases, so that rail roads and drainage are enti- 
tled to full shares each, in every event and under all circum- 
stances. 

There are other provisions of State legislation for drian. 
age, as well of prior as of subsequent date. 

In 1851, a classification of the swamp and overflowed 
lands was ordered, and the Treasurer was directed to keep 
an account of the sales of the said lands separate and dis- 
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tinct from others, “ and a right of pre-emption was granted 
in them,” Sec. 1, 2, 4, 6, p. 93, 

In 1853, * contracts were directed to be made with per- 
sons to reclaim swamp lands for a portion not exceeding one 
half.” See. 2, p. 76. 

In 1861, the trustees were ordered “to contract for im- 
provement of the Apalachicola, Chipola and other rivers, 
and to reclaim the swamp and overflowed lands thereon.” 

The law of 1855 specially recites the provision of the 
State constitution as to the appropriation of the public do- 
main and internal improvements, and the two laws of Con- 
gress from which the fund in controversy is derived, so that 
these also are necessary and indispensable to an intelligent 
understanding of the questions at issue. 

The constitution designates “ roads, canals and naviga- 
ble streams” as the objects of internal improvement, and di- 
rects the public domain or its proceeds to be applied to 
them. Art. 11, sec, 1, 2. 

In 1841, Congress made a donation of 500,000 acres of 
Jand with a special provision “ that the net proceeds thereof 
shall be faithfully applied to objects of internal improve- 
ment, to wit: roads, railways, bridges, canals, improvement 
of water courses and draining of swamps.” 

Another donation upon which the entire case depends, as 
it is understood the 500,000 acre grant has been exhausted, 
was made in 1850, in the following terms : 

“To enable the State of Arkansas and other States to 
construct necessary levees and drains to reclaim the swamp 
and overflowed lands within their limits,” it is enacted that 
the whole of said lands unsold at the passage of this act, be 
granted to the States subject to the disposal of the Legisla- 
ture thereof: Provided, that the proceeds of said lands, 
whether from sales or by direct appropriation, shall be ap- 
plied exclusively, as far as may be necessary, to the purpose 
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of reclaiming said lands by means of levees and drain ing.” 

By another clause the provisions of this law were extended 
to other States having swamp lands. 

Other acts of Congress making donations of land, with 
provisions for specified objects, are to be found on our statute 
book—thus, “ eight sections for a seat of Government,” “a 
section to the inhabitants of every township for common 
schools,” “two townships for two seminaries of learning,” 
“one section to each county site,” “a township to the Ken- 
tucky Asylum for the deaf and dumb,” “five per cent. of 
the net proceeds of public land for the purposes of educa- 
tion,” “every alternate section for six sections in width on 
ach side of said roads, to rail roads;” the State in this 
manner las made grants to them, the grants to the rail 
roads claiming an interest in these funds amounting aloue 


, 


to two millions of acres. 

These were all made in the sacred trust and confidence 
that the proceeds of the lands so given should be devoted in 
good faith to the purpose designated, and it is readily per- 
ceived that a departure in the one case is as allowable as the 
other. Ifthe fund may be given in the present controversy 
to railroads, then every donation above cited may in like 
manner be transferred by legislative act, and their very 
grant of two millions, may~be applied to other objects. 

With these provisions so full, express and direct, the two 
laws of Congress (from which the entire fund is derived,) one 
ordering its application “to water courses, draining of 
swamps,” &e., the other “exclusively to drainage;” the 
Constitution “to navigable streams, canals and roads,” the 
law ot the Legislature of 1855 to drainage, canals, and rail- 
ways, and other laws applying it “to drainage and naviga- 
Lle streams.” Is there any one to contend that drainage and 
navigable streams were not designed to be and are not pro- 
vided for; that they are not objects of improvement, and have 
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no claim whatever to the fund; that it belongs entirely to 
railways, excluded from the principal donation—embraced in 
the other only in common with five other objects—not em- 
braced by the paramount law—one only of three donees by 
the act of 1855, and not embraced by the other acts of the 
General Assembly ¢ 

Where is the doctrine of law, the principle of equity or 
justice, of morals, right or propriety, to give to one what has 
been solemnly appropriated and is the rightful property of 
another, to make one the entire exclusive recipient, the sole 
beneficiary of a gift made to others associated with him ? 
Can one donee, legatee or heir of a joint devise or inheri- 
tance, assuch assert rightful title to the entire estate? Can 
the donee of an estate be thus thrust aside from his lawful 
right at the instance of a third party not embraced in the 
donation, or of others having but a right to an equal share 
with him ? 

Complainant Bailey and every stockholder of the Pensa- 
cola & Georgia Rail Road Company is by his own act es- 
topped from the assertion of such claim. The laws of Con- 
gress making these donations were procured and passed at 
their instance, and on their application through their mem- 
bers in the two houses of Coungress, who fully assented to 
the terms annexed. Their members in the State Legisla- 
ture solemnly ratified this action by accepting the grant, se- 
lecting the land and ordering its disposition, thereby ma- 
king a treaty and compact to which they and every citizen 
of the State were parties, as if a separate obligation had been 
made by each to that effect. Not only the State then, but 
every citizen is bound by solemn engagement to see that the 
terms of the donations are faithfully observed and complied 
with. Can complainant make an engagement for this fund to 
his private uses when his own solumn engagement of prior 
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date binds hie t to eine it eppunguiated to other uses ind to 
other parties ? 

Complainant urges that the public faith is pledged to him 
and that his contract is protected from violation as well by 
the Constitution of the State as that of the late United States, 
each alike declaring that “no law impairing the obligation 
of acontract shall ever be passed.” The full force of this 
provision is admitted, but its entire inapplicability to com- 
plainant’s case is denied, the trustees representing those in- 
terested in drainage and the improvement of water courses 
alone being entitled to the benefit of this wise provision. 
The contract of the General Government with the State and 
its citizens is embraced by it and alike protected from inva- 
sion. It is prior in time to the engagement of complainant. 
If the State is bound by solemn compact and treaty to ap- 
ply this land and this fund to drainage and water courses, 
how can it contract with complainant to apply it to his pri- 
vate uses? Can she break her engagement with them to 
make a valid contract with him? If the first contract be 
valid and binding, there is no power to break, and it main- 
tains its efficacy in spite of any legislative attempt to im- 
pair its obligation. 

Can there be faith, honor, or honesty in giving to him, to 
complainant what is rightly theirs? With the faith of the 
State impaired, violated and broken as to them, what is 
there remaining to give to him? That faith once broken is 
gone, ceases to exist. More than all, complainant’s faith is 
concerned in seeing that this first contract of the State, its 
faith be maintained in the proper application of the funds to 
drainage, and especially that he and those under whom he 
claims shall not obtain it for themselves. 

Complainant’t claim is obnoxious to another provision of 
the State Constitution: “the General Assembly shall not 
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pledge the faith and credit of the State in aid of any cor: 
poration whatever.” Art. 13ysee. 13. 

The complainant clainis to be owner of bonds in these 
terms: “ The Pensacola & Georgia Railroad Company ae- 
knowledges itself indebted to ———— or bearer, in the sum 
of one thousand dollars, which they agree to pay on the first 
day of January, 1880, in the city of New York, with inter- 
est thereon at the rate of seven per cent., payable semi-an- 
noually on the first day of January and July of each year.” 
signed by the President under the corporate seal. Attached 
is the following endorsement by the State: “ Issued in ac- 
cordance with the provisions of the act of the Legislature 
passed 6th January, 1851, creating the Internal Improve- 
ment Fund, which fund is specially pledged for the payment 
of the interest on these bonds.” Tallahassee, Oct., 1851. 

Great seal of the State. 

M. 8. PERRY, Gov., 

T. W. BREVARD, Compt., 

©. H. AUSTIN, Treas., 

M. D. PAPY, Att’y Gen., 

DAVIDS. WALKER, Ree’r, 
Trustees of the Internal Improvement Fund. 

These he bonght. Would he have given his money to 
this company for these bonds without this endorsement ot 
the State, without the vledge of this fund? Argument sc rely 
‘vannot be required to show that the faith and credit of the 
State have been given through this pledge and this endorse- 
ment. Complainant can only relieve himself from the di- 
lemma by showing that the State has not by such action 
aided the corporation. In doing so he subverts and over- 
turns the very foundation of his bill, and shows its main al- 
legations to be false and untrue. This alleges that “ the @- 
violability oft contracts and the plighted Faith of the Stat: 
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demand that said fund shall be applied to the paynient of 
the interest on said bonds as the same became due.” 

The endorsement of these borids, in case of payment by the 
State, creates a debt, and in effect will be a loan of near ten 
millions of dollars to these corporations ; nor will this alter 
the features of the case as presented, but add to its enormity 
and the injustice of the act. To create such a debt without 
security for repayment; to make a loan for a period of thirty 
years of a fund pledged to aspecial purpose, to a definite ob- 
ject; to place ten millions of public money at the hazard of 
entire loss as contended for, trusting to the wantonness and 
cupidity of irresponsible corporations and their good faith 
to restore it, shoWs a fatuity almost beyond the bounds of 
human belief. 

Great concern is expressed for the fair fame and reputa: 
tion of the State. It is urged that this cannot be maintained 
by disregard of a solemn compact, an abuse of a great public 
trust, a violation of the Constitution of the State and of the 
great principles of right and justice, held sacred and dear 
from the earliest period of the werld’s history. It is by the 
maintenance alone of compacts and trusts of the constitution 
and principle that the State can preserve its standing and 
fair character. The rejection of complainant’s claim will 
protect us against all these; its allowance will place it in 
peril if not destroy it entirely. 

It being established not only that the State has not devo: 
ted this entire fund to rail roads, but that in good faith she 
could not do so, the enquiry yet remains as to the action of 
the Board of Trustees appropriating a part of the fund! 
which gave rise to the filing of complainant’s bill and the 
present controversy. 

The General Assembly on the 14th February, 1861, made 
a law “that the trustees of the Internal Improvement Fund 
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ter of the Apalachicola River, and to reclaim the swamp and 
overflowed lands on said stream,” and “raise whatever 
funds are necessary from the Internal Improvement Fund 
and from the lands thereof.” 

In obedience thereto the Board passed a resolution “ autho- 
rizing the Mayor and Aldermen of this city to have a sur- 
vey made of the river in front thereof, and for the purpose 
of clearing out and improving the channel of the river, and 
that they report the cost of the work, its practicability, 
depth of water required and the amount necessary to accoth- 
plish the same.” 

This is the action complained of, and an injunction was 
granted to prevent any further appropriation of money to 
this object. 

The Legislature, pursuing the mandates of the Constitu- 
tion to carry into effect the two acts of Congress and the 
laws of the General Assembly of 1855, and others as afore- 
said, designated the Apalachicola river and the swamp 
lands thereon as proper objects of improvement, and directed 
un application of a portion of the fund to them. 

Argument surely is unnecessary to show that the improve- 
ment of the river is an appropriate means of drainage of the 
swamp lands on its banks. The trustees, by the law of 
1855, are made the proper judges of this, “ the arrangements 
for drainage being left to their judgment.” Surely it is not 
competent for the Court to set up their judgment in the mat- 
ter so as to overrule the decision of the Board. Are they en- 
gineers to determine in advance of enquiry whether a drain 
at the outlet of the river, on its banks or elsewhere, is or is 
not an appropriate means of drainage? This is to be deter- 
mined by the trustees, and their action was by way of en- 
quiry to determine the fact. 

The sum proposed to be asked was from 20 to $50,000, a 
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very small portion of the fund derived from the donation of 
500,000 acres, a very small part of the swamp land grant 
of twelve million of acres. 

The bonds already issued to rail roads amount to $3,512,- 
800, and an application about being made for $250,000 more, 
making within a fraction four millions of dollars of bonds, 
the interest on which for thirty years will be $9,600,000. 
As already stated, they have received by direct grant two 
millions of acres of land. All this against not one cent 
applied to water courses, drainage, bridges, roads and other 
objects. 

It is shown then, Ist, that complainant has no exclusive 
right to this land or to the fund claimed by him. 

2d. That he has a right, but in common with others as 
joint donees, in the land granted by Congress of 500,000 
acres. 

3d. That the trustees, representing the interest of drainage 
and water courses, have the sole and exclusive right to the 
swamp land fund of 12,000,000 of acres, and an equal right 
in the other donation of 500,000 acres, a joint right under the 
Constitution and the law of 1855, and a right under other 
laws. In fine, it is submitted, if complainant has the better 
right, let it be shown. Ours is not only the older but the 
better, being derived from the original proprietor by gift, to 
which two governments and the citizens of the State were 
parties ; his is of later date of 1855, derived from the very 
agent and trustee to whom the land and its proceeds were 
confided for our use. Ours is the prior claim, the first right 
and by every principle entitled to prior satisfaction. 

Complainant may sueceed, may gain and make money 
by the operation, the loss will be to the State and its people 
of that which is more dear to them than all, reputation, 
character, standing and their credit. 

Principles of law and equity applicable to the case: 
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“Tt may be affirmed as a principle of equity, without ex- 
ception, that whoever would seek admission into a Court of 
Equity must come with clean hands, and that such Court 
will never interfere in opposition to conscience and good 
faith.” Creath vs. Sinase, 5 Pow., 204. 

“An abuse of trust can confer no rights on the party abu- 
sing it, nor on those who claim in privity with him, and the 
party obtaining a fund, is regarded as trustee, and will be 
made to respond and answerable for all he has received.” 2 
Story’s Eq., 504. 

“ The relief will be administered by considering the fund, 
in whatever person vested, bound by the trust.” 1 Cruise's 
Dig., 482. 

The State of North Carolina granted “land to the conti- 
nental officers and soldiers in the service of the State,” 
which was claimed adversely to the true owner. The Su- 
preme Court of Tennessee held that “ the trust became incor- 
porated with the Jand and land warrants so as to affect all 
subsequent takers, and where a purchaser had notice of the 
trust he shall be subject toit.” 1 Yerger, 309. 

“Estoppels bind privies in blood, estate and in law. 1 
Green. Ev., 26, assignee of a contract.”—Ibid, p. 222 

“When propositions are offered by one State and agreed to 
and accepted by another, they constitute a compact between 
them.” 1! Kent’s Com,, 393; 3 Story’s Com., 254; 8 
Wheaton, 1. 

“Contracts and grants made by a State are not less within 
reach of the provision of the Constitution than contracts and 
grants of private persons. A eompact between two States 
is within the scope of the provision.” —Ibid. 


Woodward on the same side. 


M, D. Papy for appellee, 
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WALKER, J., delivered the opinion of the Court. 


The complainant in the Cireuit Court for Middle Florida 
asked by his bill filed in this case, that the Trustees of the 
Internal Improvement Fund be restrained from appropria- 
ting any portion of said Fund to the clearing out of the 
mouth of the Apalachicola river, claiming that such appro- 
priation would be in derogation of his right as a large bond 
holder under the Act of January oth, 1855, creating said 
fund, and providing for the existence of said Trustees. 

The Trustees answer among other things that they are ex- 
pressly commanded to make the appropriation complained 
of by an act of the General Assembly of February 14, 1861. 

The cause was submitted on bill, answer and exhibits, and 
the Judge of the Middle Cirenit having granted and perpet- 
uated the injunction as prayed for, the case is brought be- 
fore this Court by appeal. 

The questions presented by the record for our considera- 
tion are: First, Did the General Assembly of 1855 have the 
power to pledge the Internal Improvement Fund as it did, 
to aidin the construction of certain roads, &c? Second, If 
they had the power to make such pledge, would any subse- 
quent General Assembly have the power to divert any por- 
tion of said Fund to other purposes than those designated in 
the Act of 1855? Third, Is the appropriation sought to be 
enjoined by the Appellee in derogation of his rights asa 
bond holder under the Act of 1855? And Fourth, If so, 
has he a remedy by injunction against the Trustees ¢ 

It was argued at the bar that the General Assembly could 
not pledge the Internal Improvement Fund as it did in the 
Act of 1855, because the 11th Section of the 13th Article of 
the Constitution declares that the General Assembly shall 
not pledge the faith and credit of the State to raise funds in 
aid of any corporation whatever. But to our minds the dif- 
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ference between appropriating or pledging a fund already 
raised by the gift of the United States te the State of Flori- 
da, and the pledging of the faith and credit of the State to 
raise funds not yet in existence, is too manifest to admit of 
much argument. It is very clear that the General Assem- 
bly could not issue what are know as “ faith bonds” in the 
banking history of this country, thereby pledging the faith 
and credit of the State to raise funds in aid of any corpora- 
tion, but we think it equally clear that the General Assem- 
bly may convey in trust, pledge or mortgage, for the benefit 
of those who may aid in the construction of certain Internal 
Improvements, a fund already existing and possessed by the 
State through the cession of the United States, and more 
firmly are we of this opinion when we read the second clause 
of the eleventh article of our State Constitution which de- 
elares thus: “ A liberal system of Internal Improvements 
being essential to the development of the resources of the 
country, shall be encouraged by the Government of the State, 
and it shall be the duty of the General Assembly, as soon as 
practicable, to ascertain by law proper objects of imprc ve- 
ments in relation to roads, canals and navigable streams, 
and to provide for a suitable application of such funds as 
may be appropriated for such improvements.” 

Nor is it a valid objection to the Act of 1855, that it does 
not designate one or more 7tvers for improvement as well as 
acanal and certain Railroads. It surely could not have 
been the expectation of the framers of the Constitution, that 
the General Assembly would be able at any one time to de- 
signate all the improvements that were through all time to 
be aided by this magnificent fund; on the contrary, the 
General Assembly were to do this “as soon as practicable,” 
and as we think from time to time, as the means at their 
command would justify it. 

It is very evident that if the General Assembly had at one 
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of all the canals, and the clearing out of all the navigable 
streams it would ever be desirable to build, dig and clear out, 
that the scheme would have been so gigantic, and the fund 
subjected to such a multitude of drains at the same time, as 
effectually to discourage capitalists from investing their funds 
in aid of any improvements whatever. But the General As- 
sembly, as we think, took a wise view of the Constitution 
and therefore designated in the beginning, only a few grand 


ubjects, vital to the whole State, for improvement, leaving’ 
others to wait for their share of State aid, until those first 


inaugurated should have passed successfully through the 
fiery ordeal of their difficult and doubtful struggle into exis- 
tence. Accordingly the General Assembly of 1855 desig- 
nated for State aid, in the first instance, only a line of Rail- 
road from Jacksonville to Pensacola, from Fernandina to 
Tampa Bay with a branch to Cedar Key, from Tallahassee 
to St. Marks, and a Canal between the Indian and St. Johns 
rivers. After these roads should be built and prove a suc- 
cess, by being able for five consecutive years to pay six per 
cent. on the capital stock paid in and the interest on the bond- 
ed debt and one per cent. yearly to a sinking fund on said 
debt, “then,” as provided by section 27, “the Trustees of 
the Internal Improvement Fund may apply, under the di- 
rection of the Legislature, the annual income arising from 
said fund to other purposes of Internal Improvement,” &c. 
So it will be seen that it was not the design to absorb the 
whole fund in aiding the designated improvements to the 
exclusion of all others, but only to postpone all others till 
those first designated should have been put into successful 
operation. This we clearly think the General Assembly had 
the right to do. 

But it was also objected to the act of 1855, that it is in 


violation of the Act of Congress ceding the lands composing 
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the Internal limprovement Fund to the State of Florida.—— 
We will not discuss this question ; it is enough for us to 
know that the Trustees, the Appellants here, derive their 
existence entirely from the Act of 1855. They are its crea- 
tures and cannot be heard to complain that the author of 
their being did not give thei greater powers or less, or did 
hot frame them in anywise different from what they are.— 
They must execute the law as they fitd it, and if they deem 
it so fraught with folly, fraud or injustice, that they cannot 
consent to sttperintend its operations, we know of no escape 
for them except in resignation. 

It was further objected against the Act of 1855, that the 
power reposed by the Constitution in the Legislature, over 
the latids coniposing the Internal Improvement Fund, could 
not be delegated to the Trustees, it being a matter of per- 
sonal confidence and discretion, but as we have before stated, 
the Trustees, the Appellants, cannot be heard to impeachi 
the very act which gives them existence, and besides, if they 
could succeed in showing that the General Assembly of 1855 
could not delegate the powers contained in that act, would 
they not show at the same time that the General Assembly 
of 1861 could not delegate similar powers in tie very act 
under which they claim the right to make the appropriation 
complained of? It seems to us that this alone is sufficient 
answer to this objection. But we will state further on this 
head, that the State can contract and be contracted with, 
and carry on the operations of her government only through 
the instrumentality of her agents, and of course her Legisla- 
ture must have authority to delegate to her agents such 
powers as will enable them to carry out her constitutional 
wishes. No better illustration of this can be found than that 
afforded by the case before us. The Legislative Department 
is required by the Constitution “ to encourage a liberal sys 
tem of Internal Improvements,” to “ascertain proper objects 
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of improvement and to provide for a suitable application of 
such funds as may be appropriated for such improvements.” 
How could these requirements of the Constitution be com- 
plied with except by delegating the necessary powers to 
trustees or agents? It is impossible. 

We conclude, therefore, after mature reflection on the 
first point, that the General Assembly of 1855 did have the 
power and right under the Constitution to pass the Internal 
Improvement Act of that year; that they did have the 
power and right to convey the lands and money composing 
the Internal improvement Fund to Trustees to be held in 
pledge, mortgage, or trust, for the payment of the interest 
of the bonds authorized by said Act, and the other purposes 
therein enumerated. 

Nor can we persuade ourselves that the General Assembly 
of 1861 had the power to interfere in the slightest degree 
with any rights which have become vested under the Act of 
1855. By that act, all the Internal Improvement Fund is 
conveyed to Trustees for certain purposes therein named, 
among which is the payment of the interest on certain bonds, 
such as those now held by the Appellee. And now that 
said bonds have been issued and have passed for a valuable 
consideration into the hands of bona-fide holders who have 
taken them from motives of patriotism, and upon the faith 
both of Constitutional provisions and Legislative enactments ; 
now that our roads have been in a great measure built with 
the very money furnished by the holders of these bonds, and 
the whole State is rejoicing in the use of them, surely it 
would bein the last degree wrong for a subsequent Legisla- 
ture to say in effect, by their act, to the bond holders; “ we 
have gotten all out of you we wanted, we have gotten your 
money atid built our roads with it, and now we will take the 
fund which we solemnly and irrevocably pledged to the pay 
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ment of your interest and appropriate it to the making of 
other improvements.” But such isnot the law. The State 
is as capable of making a contract as an individual is, and 
when made is as much bound by it. 

The Legislative Department can constitutionally pass no 
law impairing the obligation of her contracts, and when it 
attempts to do so, it is the solemn duty of the Judicial De- 
partment, co-equal and co-ordinate with the Legislative, 
each being supreme in its own sphere in the constitutional 
system, to declare such law null and void. 

When the General Assembly of 1855 conveyed the Inter- 
nal Improvement Fund to Trustees for the benefit of the pur- 
chasers and holders of the bonds to be issued under it, and 
for the other purposes therein named, they made a law in 
the nature of « contract, and the Supreme Court of the Uni- 
ted States, in Fletcher vs. Peck, 6 Cranch 87, say: “ When 
then, a law is in its nature a contract, when absolute rights 
have vested under that contract, a repeal of the law cannot 
divest those rights.” [See also Ferrett vs. Taylor, 9 Cranch, 
and Winter vs. Jones, 10th Ga., 190.] 

The Act of 1861 is an attempt to repeal the act of 1855, 
in so far as it seeks to divest the Internal Improvement Fund 
from the purposes therein indicated, which, as we have 
shown, cannot be done, since rights have become vested un- 
der it. 

The next question in order is, would the appropriation 
sought to be enjoined be in derogation of the right of the 
complainant as a bond holder under the act of 1855? We 
think it would. The clearing out and improving the chan- 
nel of the Apalachicola river is not one of the Internal Im- 
provements designated in said act. All the fund having 
been appropriated, for the present, to the purposes mention- 
edin the act, it follows of course, that the rights of those 
who have purchased bonds on the faith of that appropriation 
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would be violated if any portion of the fund should be ap- 
plied to any other purpose so as to endanger their security. 
But it has been argued that the Internal Improvement 
Fund is a vast one, consisting originally of about twelve 
millions of acres, and that the portion which the Trustees 
are about to appropriate to another object is so small as not 
to effect the satety of the bond holders. We are not satis- 
fied of this. An exhibit in the case shows that the amount 
of bonds already issued under the Act of 1855 is $3,512,860. 
We are not informed how much has been appropriated to 
the Indian River Canal, nor are we informed how much it 
will take to clear out the Apalachicola river, whether twen- 
ty, fifty ora hundred thousand dollars, but we are inclined 
tu think, from the figures before us, that no money can at 
present be spared from the Internal Improvement Fund for 
other purposes than those indicated in the Act of 1855; and 
besides, this is not a question of ability, but of principle, for 
if it be once conceded that the fund may be applied to other 
purposes than those named in the Act, there will be no lim- 
it,and ina short time we should probably see the whole 
fund frittered away on a thousand local enterprises, and the 
object of the Constitution in requiring a system of Internal 
Improvements to be adopted would be entirely defeated.— 
Instead of having that great Constitutional system which 
was designed by James T. Archer, one of the purest men 
and brightest intellects that ever adorned and blessed the 
State, in conjunction with other great men whose names 
may be associated with his after death ; instead of that sys- 
tem which lias enabled the State of Florida, the weakest in 
population among her sisters, to build more Railroad in the 
same length of time than any other State in the world; in- 
stead of that system which in a few years has connected by 
railway, Jacksonville with Quincy, Tallahassee with St. 
Marks, and Fernandina with Cedar Keys, which is rapidly 
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opening the Canal between the Indian and St. Johns rivers, 
and has graded the road in the direction to Tampa as far as 
Ocala, and promises in a short time after peace shall again 
smile on our land to complete the road to Tampa in the 
South, and Pensacola in the West, and then leave a fund 
sufficient to make all other improvements in the State that 
may be desirable; instead of this system which has done so 
much and promises to do so much more, if we permit the 
fund to be applied to new, disjointed, fragmentary enter- 
prises, unconnected with any system, we shall see the whole 
fund exhausted, nothing great accomplished, and our Con- 
stitution, together with the pledged honor of the State to 
bond holders, violated. 

The only question remaining is whether the Complainant 
has a right to the remedy by injunction prayed for against 
the Trustees? It has been argued that he has not, because 
the Trustees represent the State, which cannot be sued. It 
is true the State cannot be sued, but where the State ap- 
points an Agent or Trustee to pay a particular debt, or class 
of debts, with a specific fund, it has never yet and never can 
be held that the party interested in the fund may not inter- 
vene by injunction to prevent such agent from appropriating 
the fund to an entirely different purpose. Such is the case 
here. 

The General Assembly has, in compliance with the ex- 
press command of the Constitution, inaugurated a liberal sys- 
tem of Internal Improvements, has ascertained by law pro- 
per objects for improvement, has appropriated certain funds 
for those improvements, and has provided for a suitable ap- 
plication of those funds to said improvements by placing the 
funds in the hands of the Trustees, the Appellants, with 
strict injunctions to that effect. One of the specified purposes 
for which the Trustees hold the fund is the payment of the 
interest on the bonds held by Appellee, and when he sees 
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the Trustees about to apply those funds to other purposes 
than those specified in the act of conveyance, so as to endan- 
ger his claim, by lessening his security, it is his undoubted 
right to have them restrained from doing so by injunction, 
and this, even though the threatened misappropriation 
should be under the command of a subsequent Act of the 
General Assembly itself. 

Let the decree of the Cireujt Court be affirmed with costs. 





Joseru Cuarres, Executor or Mims, pEcEAsSED, APPEL- 
LANT, vs. Wrigut Brapy, APPELLEE. 


1, Parol evidence will be allowed to show that a deed or other instrument abso- 
lute on its face was intended to operate as a mortgage or simple security, but 
such allowance is limited within the restriction that it must show some 
ground for equitable interference, such as fraud, accident, mistake, &c., in 
the execution of the instrument. 

2. The reformation of a deed absolute on its face into a mortgage or simple se- 
curity, stands on the same footing as that of the reformation of any other in- 
strument—it forms no exception in equity jurisdiction, and is subject to the 
same rules of evidence that are applied to other cases cognizable in that 
Court. 

3. The act of January 30th, 1838, entitled an act to amend an act to regulate the 
foreclosure of mortgages (Thomp. Dig. 376,) is not an enlarging statute, but 
was only intended to restrict the operative force and effect of certain classes 
of written instruments therein mentioned. The case of McGrirr, Adm’r, 
vs. PORTER ET AL. 5 Fla. R. R., 483, referred to and approved. ; 

. As matter of evidence there exists a radical difference between the matter of 
opinion and that of impression as used in the books. The formeris predicated 
upon the existence ofa fact, the latter is only « deduction drawn from the 
assumption of that fact. 

5. Where it is sought to reform a deed absolute on its face, into a mortgage or 
security, the burden of proof is upon the party seeking the reformation. 

6. Where two witnesses are equally credible in their statement of a fact, credit 
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is to be given to the testimony of him who has the best means of information. 


7. The after declaration of a grantor will be admitted to support, but never to 
contravene, the legitimate force and effect of the deed. 

8. Mere inadequacy of price or other inequality in the bargain will not per se 
constitute a ground in equity to avoid the contract; there must be some other 
ingredient in the case of a suspicious character, such as the peculiar relation 
of the parties, imbecility, &c., from which the presumption of fraud would 
naturally arise. 

¥. It isan essential ingredient to constitute a mortgage that both the right to 
foreclose and the right to redeem should exist; they are correlative and in 
separable. , 


This case was decided at Tallahassee, 

Wilk. Call for Appellant. 

M. D. Papy for Appellee. 

DuPONT, C. J., delivered the opinion of the Court. 


This is an appeal from a decree in chancery, directing the 
bill to be dismissed. 

The bill was filed by the executor of Chesley B. Mims, 
deceased, four the purpose of redeeming certain slaves, al- 
leged to have been mortgaged by the complainant’s testa- 
tors to the appellant, for an advance of money, and for an 
account. It is not pretended that the paper executed by 
Mims, whereby he parted with his title to the slaves, is a 
technical mortgage, or that it contains any of the elements 
of such an instrument, or bears any resemblance to the 
same. It purports to be an absolute bill of sale, with war- 
ranty of title, reserving to the grantor an estate in the prop- 
erty, dependent upon his own life. There is nothing upon 
the face of the paper resembling a defeasance, or containing 
any intimation of a right either to foreclose or to redeem. 
The answer positively denies that the conveyance was in- 
tended to operate as a mortgage, and alleges that it was in- 
tended to operate according to its purport, viz: as an abso- 
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lute sale of the remainder, dependent upon the lite of the 
grantor. It is insisted, however, in the bill, that notwith- 
standing the absolute character of the instrument, complain- 
ant may show by proof aliunde the real nature of the con- 
tract between the parties. This brings up the question, how 
far, under what circumstances, and the proof required to con- 
vert a deed absolute on its face into a mortgage ? 

This question has been a fruitful source of litigation in the 
courts of the country, and there has been great diversity and 
contradiction in the adjudications of the several States con- 
stituting the late Union. In some of them, any evidence 
going to show the dntention of the parties is admissible to 
tix the character of the instrument, while in others, it is 
held that such evidence only as tends to show fraud, acci- 
dent, mistake or trust, will be permitted. We are not aware 
that there has been any authoritative adjudication of the 
question in this State, and it is now presented to us as one 
of. first impression. 

The theory upon which the former class of adjudications 
proceed is, that the fact of a deed being given as security 


determines its character, and not the evidence of the fact. 


Also, that parol evidence that a deed is a mortgage is not 
heard in contradiction of the deed, but in explanation of the 
transaction, to prevent the perpetration of fraud by the 
mortgagee. Vide 1 Hilliard on Mort., 42. 

Upon this Mr. Hilliard remarks: “ This rule seems to be 
a departure from that established principle of evidence above 
referred to, which excludes parol proofs, to control or vary 
written instruments. In general, the rules of evidence are 
the same in law and equity. There jurisdiction and power 
are different, in reference to facts and circumstances which 
have been legally proved; but the principles which govern 
the means of proof are substantially the same.” 

The views of Judge Story seem to be in full accord with 
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those of Mr. Hilliard. In remarking upon the subject he 
says: “Even parol evidence is admissible én some cases, as 
in case of fraud, accident and mistake, to show that a con- 
veyance absolute on its face was intended between the par- 
ties to be a mere mortgage or security for money.” (2 Eq. Ju., 
$1018.) From the language in which this remark is couched, 
it is evident that the author designed to be understood as 
limiting the admission of the parol evidence to stich as 
should tend to show that there had been either frand; acci- 
dent or mistake in the execution of the instrament, and to 
the exclusion of such as tended only to show the vague im- 
pression which the witness might entertain in regard to the 
intention of the parties. 

Mr. Greenleaf is not, as guarded upon this subject as are 
the authors before referred to, but it is evident that he leans 
to the rule as laid down by tliem. In commenting upon his 
views, Mr. Hilliard remarks: “There can be no doubt of 
the admissibility of parol evidence to prove an absolute deed 
a mortgage under any of the circumstances stated by Mr. 
Greenleaf. Mistake, surprise and fraud, (to which, per- 
haps, may be added, ¢rwst,) are special grounds of equity ju- 
risdiction, and may in all other cases, as well as the case of 
mortgage, be proved by parol evidence, notwithstanding the 
existence of a written agreement between the parties, be- 
vause the general rule of evidence above referred to is con- 
trolled by these alleged reasons for equitable relief. It will 
beseen that in some cases the admission of parol evidence to 
prove a mortgage has not been thus restricted. The reasons 
for thus restricting it, however, have been forcibly set forth 
by learned judges, even in some instances where they have 
been compelled by authority to decide against their own con- 
convictions.” 1 Hill. on Mort., 46. From these remarks it 
is easy todeduce the conclusion that the reformation of a 
deed, absolute on its face, into a mortgage or simple secu 
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rity, stands on the same footing with that of the reformation 
of any other instrument; that it forms no exception in equity 
jurisdiction, arid ts subject to the same rules of evidence that 
are applied to other cxses cognizable in that Court. Un- 
trammelled as we are by any previous adjndication of the 
point, and convinced that the restriction above indicated is 
based upon sound pfinciple, we are inclitied to adopt it as 
the rule of this Court in contradistinction to thé more vague 
and uncertain rule which obtains in somie of the State Courts. 

Betore proceeding to an examination of tlie testimony, it 
is proper to notice the argument of the appellant’s counsel, 
based upon the words of the statute. The phraseology of 
the statute is as follows: “ All deeds of conveyance, bills 
of sale, or other instruments of writing, conveying or selling 
property, either real, personal or mixed; for the purpose, or 
with the intention of securing the payment of money, 
whether such dees, bill of sale, or other instrument, be from 
the debtor to the creditor, or from the debtor to some third 
person or persons in trust for the creditors, shall be deemed 
and held as mortgages, and shall be subject to the same rules 
of foreclesure, to the same regulations and restrictions as now 
are or may hereafter be prescribed by law, in relation to 
mortgages.” Thomp: Dig., 376: 18 $3 

If we comprehended the point of the argument, its tenor 
was to establish, that this was an enlarging statute, and that 
consequently the modes of proof ought to be correspondingly 
enlarged. Such, however, is not the view that this Court 
has taken of the effect of that statute. In the case of Me- 
Griff, Administrator, vs. Porter et al., 5 Fla. R., 377, the 
Court, after commenting upon the object and design of the 
statute; concludes thus : ‘‘ Hence the instrument is not within 
the act which, from its whole scope, was clearly designed to 
limit, restrict and camtrol the operation of certain classos of 

18 
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conveyances described therein, and not to enlarge or extend 
the operative force and effect of others.” 

Guided by the rule hereinbefore indicated, we now proceed 
to examine the merits of the case as they are presented by 
the bill, answer and proofs. And first as to the bill: There 
is no sufficient allegation in it that the execution of the in- 
strument, in the absolute form which it bears, was procured 
by fraud, imposition, accident, mistake surprise, or even 
through ignorance of its operative effect. . It is true that the 
bill does allege that Brady, the grantee, proposed to have 
the deed drawn in that form for the purpose of enabling him 
to take possession of the property after the death of the gran- 
tee, and coupled with the promise to have the instrument 
cancelled upon the repayment of the money loaned. But 
we do not think that the fraudulent intent is sufficiently 
charged. Besides the entire allegation is positively denied 
in the answer, and there is no sufficient evidence to sustain 
either the alleged inducement or the promise. 

The first witness examined on behalf of the complainant, 
was Barton C. Pope, Esq., one of the subscribing witnesses 
to the instrument. In response to the 5th direct interroga- 
tory he answers that “from all the circumstances attendant 
upon the transaction at the time, his mind was then and con- 
tinues to be impressed with the opinion, that it was a condi- 
tional sale.” To the 6th and 7th interrogatories he answers 
that “he regarded it as a loan; that he does not now recol- 
lect any statement made by either of said parties to the 
other, but recollects that Mims, having formerly been in 
trouble with one Reddin W. Parramore, by reason of his 
having executed an absolute bill of sale of a portion of the 
same property, exhibited a great unwillingness to place him- 
self in a similar situation, and desired to avoid it if possible, 
by the execution of some instrument showing the precise na- 
ture of the transaction ; that Brady, however, was unwilling 
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to advance him the money upon any other condition than 
his execution of an instrument that would enable him, with- 
out further legal steps, to take charge of said property after 
the said Mims’ death.” To the 8th interrogatory, enquiring, if 
there were any obligation or promises made in regard to the 
future consideration of said written instrument, the wit- 
ness answers “ that he recollects none.” This is all of the 
evidence furnished by this witness, and it is manifest that it 
makes no approach to the rule hereinbefore laid down. It 
is true the witness says that Mims was unwilling to place 
himself in a situation similar to the one in which he had 
been in with Parramore, in consequence of having executed 
an absolute bill of sale to him, to secure a loan of money. 
As we understand it, the difficulty that he encountered un- 
der the deed to Parramore was, that it entitled the grantee 
to make an immediate foreclosure, and thus might deprive 
the grantor of the use and benefit of the property during 
his life time. This family of slaves constituting: the bulk of 
his property, and that that he was dependent upon it for a 
support, it was very natural for him to desire so to arrange 
the deed, that le should have assured to him, during his life, 
its use and benefit, and there is nothing extraordinary or 
unnatural, considering that he had no family of his own, 
that he should desire to give the remainder interest to his 
nephew, who had assisted him in his distresses. Indeed, by 
reference to his letter, (marked exhibit A,) such will appear 
to have been his well matured design. In that letter, which 
from its date seems to have been the inducement of his 
nephew’s visit, after alluding to his embarrassment with 
Parramore, he says: “I can get the money from eight or 
ten persons, but I don’t want to do so. Iam old and I want 
to fix my business with you. I will give you all my prop- 
erty with you. I might die, and then Tom, and Dick and 
Harry, pull and haul.” If the ¢ntention of the parties be in- 
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terpreted in the light furnished by this letter, there is cer- 
tainly nothing in the form of the instrument, which, in the 
slightest degree, conflicts with that mtention. Before pass- 
ing from the testimony of this witness, it may not be inap- 
propriate to remark, that it not only fails to come within 
the rude already announced, but upon the whole, is of so. 
vague and indefinite a character as to furnish very little aid 
in the elucidation of the point at issue. At best, it consists 
only of “impressions” made by “the circumstances at- 
tending the transaction,” but what those circumstances 
were we are not informed. It is the province of testimony 
to deal with facts and not with ¢mpressions, 

The testimony of the remaining witness for the complain 
ant, who is likewise a subscribing witness to the instrument, 
is of a like vague and indefinite character. He states noth- 
ing that would lead to the suspicion that any unfair means 
had been used by the grantee to induce the execution of the 
instrument.in the form that it bears. He states distinctly 
that “he does not recollect of any agreement entered into by 
the parties at the time; but that his wnderstanding of the 
matter was derived from the conversation of the parties to- 
gether at the time of the execution of the conveyance.” He 
further states that “he does not recollect definitely what 
passed at the time, further than he has testified.” 

The counsel for the appellant, commenting upon the testi 
mony of these two witnesses, insisted that the impression of 
the one and the waderstanding of the other, was admissible 
as evidence. We apprehend that there will be found in the 
books a marked distinction between the matter of opinion 
aud the matter of cmpression or understanding ; the tormer 
is predicated upon the existence or non-existence of a fact— 
the latter is only a deduction drawn from the assumption of 
that fact. So that while the one may rise to the standard of 
evidence, the other is universally rejected as such, 
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The ruie as laid down by Greenleaf, where the deed is ab- 
solute in its terms, but the grantor claims it to be in ‘truth 
only a mortgage, is that “the burden of proof is on him to 
show the real intent of the parties, and that the present form 
of the transaction arose from ¢gnorance, accident, mistake or 
undue advantage taken of his situation.” Under the latter 
clause of this rule, it was insisted by counsel that undue ad- 
vantage was taken by the grantee of the embarrassment of 
the grantor, arising out of his prior transaction with Parra- 
more. If there were no evidence on this point, we should be 
still disinclined to view that embarrassment in the light ofa 


duress sufficiently potent to vitiate the solemn act of the par- 


ty. But there is evidence directly to the point and that of 
the very highest character—the admission and declaration of 
the grantor himself. In his letter betore referred to he dis- 
tinctly avers that he could get the money from eight or ten 
persons, but preferred not to do so. In the face of this de- 
claration, it will hardly be seriously insisted that he was un- 
der the duress of circumstances contemplated in the rule. 
The first witness in support of the deed is William D. Me- 
Kay. He testifies as follows: “ I know ofa contract of pur- 
chase, in which defendant bought of complainant some ne- 
groes in the year 1854. I was presenti at the making of the 
contract. I was in Florida selling a negro, and at Brady’s 
request, went to Mims’ house, whom T knew before, with 
him. The contract as I understood it, was fully understood 
—its terms were stated over several times by both parties to 
me. The subject matter of the eccntract was the title to cer- 
tain negroes after Mims’ death. It was arranged and agreed 
upon at Mims’ house, and as I understood, from the earnest- 
ness of Mims, was done at his suggestion. Brady was to pay 
a certain debt due from Mims to one Parramore, and on his 
doing this, Brady was to have a title to a negro woman nam- 
ed Esther, and I think eight children said to be hers. The 
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negroes were to be Brady’s property, though Mims was to 


retain the possession and use of them till his (Mims) death. 
The contract was executed at Madison Court Honse, a day 
or two after the terms were agreed upon.” 

In answer to the 5th direct interrogatory enquiring if he 
had ever heard Mims speak of the contract after the execu- 
tion of the deed, he says—* I heard him speak of it on the 
same day, after the writings were executed. He spoke of it 
asasale and not a mortgage; said the negroes were just 
where he wanted them; that he did not desire any other of 
his connexions but Brady to have the negroes.” He also 
auswers to another interrogatory : “ There was nothing said 
about a loan or seeurity—it wasa sale, possession was not to be 
given till Mims’ death.” In response to one of the cross in- 
terrogatorjes, it appears that this witness was also present at 
the execution of the instrument, though not a subscribing 
witness. In contrasting the testimony of this witness with 
that of the witness Sutton, it will be perceived that his op- 
portunity for obtaining a correct understanding of the terms 
of the agreement between the parties differed greatly from 
that enjoyed by Sutton. McKay’s means of knowledge was 
the distinct reiteration to him of the terms of the contract, 
by both parties. Sutton’s understanding of those terms was 
derived solely from the loose conversation that occurred at 
the time of the execution of the instrument. So that while 
the two witnesses are presumed to be equally credible, the 
rule of evidence will cause the testimony of McKay to pre- 
ponderate. 

The next witness who testifies in support of the instru- 
ment is Daniel Ladd. He says, “at the request of Mr. Bra- 
«ly, on his first yisit to this place, hearing Mims was sick and 
his property in jeopardy by an illegitimate son’s visit here 
shortly before, he wished me to be present at their interview. 
Mims requested it also, when he, Mims, said emphatically 
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and unequivocally, that his nephew, Wright Brady, was the 
rightful owner of the negroes, and at his death all was his 
(Brady’s), and that he, Brady, need have no uneasiness on 
that score.” This witness also states, however, that subse- 
quent to the time above indicated, he heard Mims speak very 
differently about the transaction. Upon the force and effect 
of the contradictory declarations of a party, it is a well es- 
tablished rule of evidence that the after declarations of a 
grantor will be admitted to support, but never to contravene 
the legitimate operation of the deed. Hence, while his de- 
clarations to Ladd, in affirmance of the deed, tend powerful- 
ly to sustain the claim of the appellee, those of a contrary 
character do not rise to the standard of evidence, and are 
not to be considered in the determination of the case. 

But it is said by the counsel for appellant that this was 
a transaction between parties standing in the relation of 
“debtor” and “creditor,” and brings it within one of the 
tests resorted to where evidence alunde is necessary to de- 
termine the true character of the instrument. Guided by 
the evidence in the record, we have not been able to discov- 
er the existence of that relation between the parties. The 
first that is heard of the transaction is an invitation by letter, 
from the uncle to the nephew, to visit him for the purpose 
of relieving him from his embarrassment with Parramore — 
The nephew accepts the invitation, makes the visit and in 
consideration that he shall pay the debt to Parramore, and 
some other trifling amounts of indebtedness, the grantor 
agrees to execute the instrument in the form in which it ap- 
pears. So far from there existing between the parties any 
relation of “debtor” and “creditor,” it presents to our view 
the case of parties dealing at arm’s-length and upon equal 
terms. 

But an alleged “inadequacy of price” is invoked as 
another test by which to try the operative effect of this in- 
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strument. Conceding, for the sake of argument, the correct 
ness of the allegation, it may be sufficient to remark upon 
this point, that mere inadequacy of price, or any other ine- 
quality in the bargain, is not understood as constituting per 
se a ground to avoid a bargain in equity. There must be 
some other ingredients in the case of a suspicious character, 
such as the peculiar relations of the parties, imbecility, &c., 
from which the presumption of fraud would naturally arise. 
1 Eq. Ju., $244. But in our estimation, the case is not one 
in which the charge of “inadequacy” willapply. Here is 
an old man without wife or children, reserving to himself 
all the benefit that he could possibly derive from the prop- 
erty, that is, the full use and enjoyment of it for the term of 
his natural life, and then disposing of the remainder interest 
to one who, by the laws of nature, had a claim upon his 
bounty, and by the law cf the land might become entitled 
as a distributee, shou'd he die intestate. Besides, the evi- 
dence of the only witness who testified definitely as to the 
value of the property does not sustain the allegation. 

Let us suppose that during the pendency of the life estate 
of the grantor all of these slaves had died, and that the po- 
sition of the parties now in Court were reversed. That in- 
stead of the grantee being here to defend against a claim to 
redeem, he were now seeking to foreclose, upon the very evi- 
dence contained in this record. Is there the slightest dount of 
what the result would be, in such astate of the case? Could 
any Court hesitate for a moment to dismiss his bill? If 
then the evidence would not sustain the right of the grantee 
to foreclose, neither will it sustain the right of the grantor to 
redeem, for they are correlative, and no instrument of writing 
ean be converted into a mortgage where there is the absence 
of that mutuality of right. 

Upon a careful investigation of the law of this case and a 
full examination of the testimony, we are constrained to thé 
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conclusion that the instrument in question was intended by 
the parties thereto to operate as an absolute conveyance of 
the remainder interest in the slaves, and not as a mortgage 
security for a loan or advance of money. 

It is therefore ordered, adjudged and decreed, that the de- 
cree of the chancellor, lieretofore rendered in this case on the 
28th day of December, A. D. 1861, directing the complain- 
ant’s bill to be dismissed, be affirmed. 





Tie Frorma, Artantic & Gutr Cenrran R: R. Co.; Ar- 
PELLANTS, Vs. Tue Prnsacora & Grorcia R. R. Co.; 
APPELLEE. 


. Acts passed at the same session of the Legislature are to be taken in pari 
materia, and to receive a construction that will give effect to each if possible. 
But if each of them cannot have the same entire effect when taken in connec- 
tion with the other that it would if taken singly, they must be construed as 
to give effect to whaf appears to have been the main intention of the Legisla- 


ture. 

|. By the terms used in the third section of the original charter of the Pensa- 
cola & Georgia Railroad Company, it is manifest the Legislature intended to 
confer upon the Board of Directors an unrestricted power to fix the terminus 
of eaid road, after leaving Pensacola Bay and ruvhing thente eastwardly, any- 
where and at any point ou the boundary line between the States of Florida 
and Georgia; and that said Directors have fixed said terminus via Alligator, 
now called Lake City, the same being in an eastwardly direction to the bouh- 


dary line of Georgia. 
. Neither the Florida Atlentic & Gulf Central Railroad Compauy, nor the Pen- 
sacola & Georgia Railroad Company had, under their original charter, an ez: 
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clusive right to build their road ; that the route of the Pensacola & Georgia 
Company, under the original act of incorporation thereof, was authorized to 
be constructed over the same route as that of the Florida Atlantic & Gulf 
Central Railroad, excepting only that portion thereof from a point near the 
town of Baldwin to Jacksonville. 


4. That the line of road gpecified in the 4th section of the act known as the 
“Internal Improvement Act of 1855,” is and was over that portion of the 
route which the said Pensacola & Georgia Railroad Company and said Flori- 
da, Atlantie & Gulf Central Railroad Company, by their respective original 
eharter, were authorized to construct a road; excepting that portion from a 

oint near Baldwin to Jacksonville, which the Florida, Atlantic & Gulf Cen- 
tral Railroad Company bad the sole right of constructing. And that after the 
acceptance of both of said Companies of the provisions of said Internal Im- 
prsvement act, they still maintain their respective right to construct said road 
thus authorized by their original charter, and both companies had a common 
right over said route, excepting as aforesaid. 


5. The Pensacola & Georgia Railroad Company did not derive their authority to 
build their road to a junction with the Florida, Atlantic & Gulf Central road 
at or in the vicinity of Alligator solely from the act amending their charter, 
passed 15th December, 1855, but that authority was conferred upon them in 
their original charter, the said amendment being but a re-enactment, in this 
respect, of power which before existed. 


6. The rules of interpretation applicable to ordinary statutes, grants or con- 
tracts, are not the same as those interpreting grants of franchise, the latter 
being ajmuch more enlarged one in favor of the public, consequently a mere 
ambiguity in the charter of such corporation is alone in any ease sufficient to 
determine its meaning against the corporation and in favor ef the public. 


%. The 24th section of the said Internal Improvement act authorizes the building 
ofa Branch road from the main line therein provided to the northera boun- 
dary line of this State, east of the Alapaha river, so soon as that part of the 
line between the Suwannee river and the Florida Road was constructed, and 
the building of said Branch Road was not restricted until the completion of 
the entire line from Pensacola. 


8. The road authorized to be built by the Pensacola & Georgia Railroad Com- 
panv, in the amendment of their charter, is not a lateral road nor an exten- 
sion of the main line of said road, but is a branch road. 


9. No legislative contract with the Florida, Atlantie & Gulf Central Railroad 
Company was violated, altered or impaired by the Legislature, in the passing 
of the act of 1859, authorizing the construction of a Branch Road from Hous- 
ton to the Georgia line. Nor is there any provision im the aet of December, 
1850, or in any other act of the Legislature, which required the assent of either 
of said companies to the building of said Branch Road. 


10. It is the right of an individual or corporation having vested rights to enjoin 
another corporation, where the damage about to be done is of a permanent 





TERMS HELD IN 13862. 147 








Fla., Atl’e & Gulf Cent. R. R. Co. vs. Pen. & Ga. R. R. Co.—Opinion of Court. 


and irreparable character, and especially when the defendants seek to do it 
under the color of a charter. 

11. Upon a careful examination of the bill, answer and exhibits in this case, no 
evidence appears sufficient to establish the existence of an agreement on the 
part of the Pensacola & Georgia Railroad Company, that no branch road from 
the main line east of the Alapaha river should be built by them until the 
whole line from Pensacola to Jacksonville be constructed ; nor does any such 
agreement appear to have been ratified and confirmed by the General Assem- 
bly. 

12. The Florida, Atlantic & Gulf Railroad Company have not surrendered any 
portion of their franchise or their right of construction of that part of the 
main line of the road from Pensacola to Jacksonville in any other way than 
the Pensacola & Georgia Company may have, in a portion thereof, excluded 
their right of construction by first occupying the same and building so much of 
the main line. 

13. Nothing appears in this case to show that the Florida, Atlantic & Gulf Cen- 
tral Railroad Company have not now the same rights in aid of, and powers to 
construct that portion of the main line of the r ad in the 4th section of the 
Internal Improvement act specitied, from Apalachicola river to Pensacola, 
they had at any time after theiracceptance of the provisions of the Internal 
Improvement act. 


This case was decided at Tallahassee. 

Banks & McLeod and Wilkerson Call for Appellant. 
Davis and Pupy for Appellee. 

FORWARD, J., delivered the opinion of the Court. 


The appellants filed their bill in the Cireuit Court for the 
Middle Circuit, setting forth that, by their charter, approved 
by the Governor of:the State of Florida, on the seventh day 
of January, A. D. 1853, they were authorized to construct a 
Railroad which should commence in East Florida and run 
through the State in the most eligible direction to some point, 
bay, arm, or tributary of the Gulf of Mexico, west of the 
Apalachicola river in West Florida. That the Pensacola & 
Georgia Railroad Company, by their charter, approved by 
the Governor on the eighth day of January, A. D. 1853, were 
authorized to construct a Railroad from the city of Pensaco- 
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la, or any other point or points on the waters of the Pensa- 
cola Bay, in Florida, and running thence in an eastwardly 
direction to the western or southern boundary line of the 
State of Georgia. The bill avers that the said charter of the 
Pensacola & Georgia Company was granted exclusively to 
citizens residing west of the Apalachicola river, and the road 
thereby authorized to be built was intended to enter the 
State of Georgia at or near the south-west corner of the said 
State, and not otherwise. 

The bill further sets forth, that the Legislature of Florida, 
in obedience to an express requirement of the Constitution 
of the State of Florida, making it the duty of the General 
Assembly thereof to encourage Internal Improvements, and 
to that end to ascertain by law proper objects of improvement, 
did pass an act, known as the Internal Improvement Act, 
which was approved on the 6th day of January, A. D. 1855, 
by which said act it is provided, in the fourth section thereof, 
that a line of Railroad from the St. Johns river at Jackson- 
ville and the waters of the Pensacola Bay, are proper im- 
provements to be aided from the Internal Improvement 
Fund, &e. 

And further, by the fifth section it is provided, “ That the 
several Railroads now organized or chartered by the Legisla- 
ture, or that may be hereafter chartered, any portion of 
whose routes as authorized by their different charters and 
amendments thereto, shall be within the line or routes laid 
down in section four, shall have the right and privilege of 
constructing that part of the line embraced by their charter 
on giving notice to the Trustees of the Internal Improve- 
ment Fund of their full acceptance of the provisions of this 
act, specifying the part of the route they propose to con- 
struct, and upon the refusal or neglect of any Railroad Com- 
pany now organized to accept within six month from the 
passage of this act the provisions of the same, any other 
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company duly authorized by law may undertake the con- 
struction of such part of the linifas may not be in progress 
of construction under a previous charter.” 

The bill avers that at the date of the passage of the In- 
ternal Improvement act they and they only were author- 
ized by their charter to build the entire road between Jack- 
sonville and Pensacola, and that no other company whatso- 
ever was in existence, “any portion of whose route as au- 
thorized by its charter” was over or within the said line ex- 
cept the said Pensacola & Georgia Company ; and the bill 
further avers that the charter of the said Pensacola & Geor- 
gia Company only authorized them to build a road from 
Pensacola or the waters of Pensacola Bay, in an eastwardly 
direction, to the western or southern boundary line of the 
State of Georgia. 

The bill further alleges that the point where a line from 
Jacksonville to Pensacola would unite with the Pensacola 
and Georgia line under their respective charters would have 
been somewhere west of the Apalachicola river, and avers 
that the Florida, Atlantic & Gulf Central Railroad Compa- 
ny were consequently exclusively entitled to construct the 
road from Jacksonville to the Apalachicola river, while their 
rights were the same as those of the said Pensacola and 
Georgia Company over that portion of the route lying be- 
tween the Apalachicola river and Pensacola. 

. The bill then inserts a copy of the 24th section of the In- 
ternal Improvement act and alleges that the object and in- 
tention of the introduction of the said 24th section was to 
induce investments of private capital in the line of Railroad 
between Jacksonville and Pensacola, by ensuring the com- 
panies building any portions of the same against the com- 
petition of rival roads to Savannah or otherwise, while the 
same were in progress of construction and consequently un- 
able to compete on equal terms. The bill further in sub- 
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stance avers that the rightreserved by the General Assem- 
bly in the said 24th is to authorize the construction of 
a Branch road te the Georgia line east of the Alapaha river, 
after the road between the Suwannee river and the Florida 
Railroad was completed, as a right reserved fur the benefit 
of the Florida, Atlantic & Gulf Central Company, with 
which alone such branch road to the Georgia line east of the 
Alapaha would eompete and would injure. 

That relying upon the faith of the said guarantees, the 


Florida and Gulf Central Company (unable to obtain indi- 
vidual subscriptions of stock to a sufficient amount to enable 


them to construct their road) were compelled to appeal to 
the city of Jacksonville and the county of Columbia in 
their several corporate capacities to become Stockholders, 
the said city subscribing fifty thousand dollars and the said 
county one hundred thousand dollars to the capital stock of 
said Company. 

The bill further sets forth that regarding the Internal Im- 
provement act asa contract between the State of Florida 
and the several railroad companies accepting the provisions 
thereof, and as such not liable to be altered, rescinded, re- 
pealed, or in anywise disregarded, either by the State of 
Florida or by any of the recipients of its benefits, and that 
so regarding it, they, the Florida and Gulf Central Compa- 
ny did, within the six months specified, to-wit: on the 2nd 
May, 1855, give notice to the Trustees of their full accep- 
tance of the provisions of the said act, for the entire line 
from Jacksonville to Pensacola as they by their charter had 
a good right to do, and avers that said Florida and Gulf 
Central Company, thereby became exclusively entitled to 
all the benefits of the said act for the entire line between 
Jacksonville and the Apalachicola river, with rights equal to 
those of the said Pensacola and Georgia Company over the 
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route west of a point where the said line to Pensacola would 
unite with the line of the said Pensacola & Georgia road. 

The bill also sets forth that the said Pensacola and Geor- 
gia Company on the 10th day of February, 1855, likewise 
determined to accept the provisions of the said Internal In- 
provement act, which they did by instructing their Secreta- 
ry “to notify the Trustees of the Internal Improvement 
“Fund of the acceptance by this Company of the provisions 
“of the act to provide for and encourage a liberal system of 
“ Internal Improvements in this State, approved January 6th, 
“1855, and to specify the route lying between Pensacola or 
“the waters of Pensacola Bay and the point of intersection 
“with the Florida Railroad, on the most direct practical 
“line, to Jacksonville with a view to an extension afterwards 
“to the Georgia line.” 

The bill avers that the Pensacola and Georgia Company 
had no powers under their charter to build a road on sucha 
route as that embraced in their notice of acceptance, saving 
so much thereof as lay west of the point where a line from 
Jacksonville to Pensacola would intersect a line from Pen- 
sacola to the western or Southern boundary of Georgia. 

That the validity of the notice of acceptance, and the 
rights to be thereunder acquired, depended wholly— 

First, Upon the Florida, Atlantic & Gulf Central Rail 
road Company’s relinquishment of their exclusive privileges 
under their charter and the Internal Improvement act; and 

Secondly, Upon a future grant by the General Assembly 
of the State of Florida of such amendments to the charter of 
the said Pensacola and Georgia Company as would enable 
them to locate their road in accordance with the said notice. 

The bill further avers that the said notice of acceptance by 
the said Pensacola and Georgia company was in effect an 
express abandonment of all their rights, and of all intention 
to build any road whatever to the Georgia line at any point 
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until the completion of the route lying between Pensacola 
and the said intersection with the Florida Railroad. That 
the benefits received as a condition for this said abandon- 
ment by tie said Pensacola and Georgia company was the 
securing the grant of chartered power and the benefits of the 
said Internal Improvement act, and the relinquishment of 
the rights of the said Florida, Gulf & Atlantic Central Com- 
pany over that portion of the route embraced in the said no- 
tice, and which was not embraced within the charter of the 
said Pensacola and Georgia company. 

The bill further states that after the said companies had 
respectively notified the Board of Internal Improvement of 
their said acceptance, and while they were each contempla- 
ting the construction of the road, the said Pensacola & Geor- 
gia Road were without any‘chartered power whatsoever, and 
without any possibility of obtaining the benefit of the said 
Internal Improvement act, (except by the assent of thie appel- 
lants,) contemplating the construction of the greater part of 
the same road; that the Florida, Gulf & Central Company, 
to wit: in the month of May, 1855, appointed certain del- 
egates authorized to represent them, and to confer with 
other delegates appointed by the said Pensacola & Georgia 
Company, and to agree upon the terms on which your ora- 
tors would consent to relinquish their rights or a portion of 
them, so as to enable the said Pensacola & Georgia Company 
to construct the road or a portion thereof, embraced in the 
notice to the trustees ; that at a meeting of said delegates it 
was agreed that the mutual interest of both companies de- 
mand that said companies should act in unison and friendly 
concert, and that the work on said line be commenced si- 
multaneously at Jacksonville and in Middle Florida; that 
the Central Railroad Company undertakes and pledges it 
self to construct the road from Jacksonville to a point at or 
in the vicinity of the town of Alligator in the county of Ce- 
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lumbia, and the Pensacola & Georgia Railroad company to 
build the road west of said point, (at or in the vicinity of 
Alligator,) which shall be the point of connection of said 
roads; that the Perisacola & Georgia Railroad Company 
and the Florida, Atlantic & Gulf Central Railroad Compa- 
ny pledge themselves to each other, to make every effort to 
bring about a speedy accomplishment of the great enter- 
prise in which they have embarked, and with this view they 
will exert their best energies to commence their respective 
undertakings at the earliest practicable moment, and will 
prosecute the work vigorously to its completion. 

The bill further avers that the said agreement had refer- 
ence to the construction of the entire Railroad to Pensacola, 
and that the pledge in said agreement to make every effort to 
bring about “ta speedy accomplishment of the great enter- 
prise” and “ prosecute the work vigorously to its comple- 
tion,” was directly intended to apply to the entire Railroad 
to Pensacola, and that in consideration of the said pledge, 
and relying on the good faith and abundant pretended means 
of the said Pensacola & Georgia Company, they entered into 
the said agreement, and yielded up to the said Pensacola & 
Georgia Company their rights under the Internal Improve- 
ment act over so much of the road as lay west of Lake City, 
then called Alligator. 

The bill further alleges that in pursuance with this agree- 
ment, the said Pensacola & Georgia Company applied for 
and procured the passage of the act of 26th November, 1855, 
as an amendment to their charter, (see Pamphlet Laws of 
1855, page 15,) for power to build the road embraced in the 
aforesaid notice of acceptance. 

The bill avers performance on the part of the appellants, 
and charges that in this agreement the said Pansacola & 
Georgia Company expressly postponed any connection with 

20 
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the Georgia line until after the road to Pensacola was built ; 
and further charges that the Pensacola & Georgia Company 
have as yet built no portion of the Railroad towards Pensa- 
cola, west of the town of Quincy. That in violation of said 
agreement, the said Pensacola & Georgia Road are now con- 
structing a Branch Road to the Georgia line from a point on 
their road at or near Houston, about seventeen miles west 
of the town of Alligator and east of the Alapaha and Su- 
wannee rivers, with the intention, as they believe and charge, 
of never building the Road to Pensacola, but of making their 
Gulf terminus at a place called Gult City, in Middle Florida, 
in which they are aided and abetted by the interest of Sa- 
vannah and other points in Georgia, in direct breach, as well 
of the notice to the trustees of the Internal Improvement 
Fund, as of their contract with the appellants. 

The bill further sets forth in substance, that by the 30th 
section of the Internal Improvement act, its benefits will be 
lost if the road to Pensacola is not completed within eight 
years; that the said eight years will expire on the 6th of 
January, A. D. 1863; that nothing but the utmost diligence 
and the strictest application of all their means on the part of 
the Pensacola & Georgia Company to the construction of 
the road to Pensacola can possibly secure the completion 
thereof within the time limited by the said act. The bill al- 
leges fears and belief that without the aid offered by the In- 
ternal Improvement act, the Pensacola & Georgia Com- 
pany will never be able to construct said road to Pensacola. 

The bill further avers that in consequence of such inability 
and the failure to complete the entire road to Pensacola, the 
investment of the said Florida Atlantic & Gulf Central 
Company, in the construction of a Railroad between Lake 
City and Jacksonville, is rendered comparatively valueless, 
and they are wholly and entirely deprived of the considera- 
tion for which they relinquished their chartered and legal 
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rights over the route to Pensacola to the said Pensacola & 
Georgia Company. 

The bill further avers that the restriction in the 2d section 
of the act of 15th January, A. D. 1859, amending the char- 
ter of the Pensacola & Georgia Company, and authorizing 
the construction of this Branch Road to Georgia, was to 
prevent the construction of either of the said Branch Roads 
at such time and in such manner as would be injurious to 
the interest of any part of the Railroad system, and particu- 
larly under the circumstances, reserved the right of objection 
in the Florida Gulf & Atlantic Company, and dependent on 
their consent. 

The vill here sets forth a copy of the 20th section of the 
Internal Improvement act, and avers that having complied 
with the provisions of said section, the Florida Gulf & At- 
lantic Company secured their road from intrusion within 
twenty-five miles, and it further avers that the road which 
the Pensacola & Georgia Company have undertaken to con- 
struct to the Georgia line does run laterally within twenty- 
five miles of their route to Lake City. 

The bill distinctly avers that the construction of the said 

3ranch Road has never received the consent of the Florida 
Gulf & Atlantic Company, and it further avers that said 
Branch Road would seriously injure and impair the business 
and profits of their road, and that they will thereby be de- 
prived of the means to pay the debts and liabilities incurred 
in the construction of their road, and they charge that the 
construction of such Branch Road would be in palpable vio- 
lation of the vested rights of all persons owning the securi- 
ties of said corporations and of said company. 

The bill then gives a history of the passage by the Legis- 
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lature of the above cited amendment 
Pensacola & Georgia Railroad Company, and ¢ harges that 
notices of the application of said amendments respectively, 
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as required by the constitution of the State of Florida in 
such cases, were not given ; that the constitutional majority 
of the members of both Houses did noi vote for the passage 
of said biils; that the same were not read a second time and 
in accordance with the constitution ordered to be read a 
third time on the day following; that under the pretence of 
correcting clerical mistakes, the General Assembly were in- 
duced to re-enact a verbatim copy of one of the amendments 
which otherwise they would not have done. 

And lastly, the bill charges that the said pretended amend- 
ments to the charter of the Pensacola & Georgia Company 
were granted, if at all, before that portion of the main line 
between the Suwannee river and the Florida Railroad was 
completed, and for that reason the General Assembly did 
not possess the power to grant said right. 

The Pensacola & Georgia Company in their answer de- 
mur to the bill for want of equity, and under the provisions 
of the statute of this State insist that they may have the 
same benefit as if they had formally demurred, and proceed- 
ing to answer, admits that both companies were incorporated 
by the seyeral acts in the bill for that purpose set forth, but 
denies that the Florida Gulf & Atlantic Company had the 
exclusive right of building its said road to Pensacola; avers 
that by the terms of the charter of the Pensacola & Georgia 
Company, they acquired the right to build a road from Pen- 
sacola or any other point or points on the waters of the 
Pensacola Bay, and running thence in an Eastwardly direc- 
tion to the Western or Southern boundary line of the State 
of Georgia, to be determined by its Board of Directors ; 
that in their acceptance of the provisions of the Internal 
Improvement Act, they specified as their line of road such 
part of the line in the 4th section of the Internal Improve- 
ment Act mentioned as was within their charter, to wit: 
the route lying between Pensacola or the waters of Pensacola 
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Bay, and the point of intersection with the Florida Railroad 
on the most direct practicalline to Jacksonville, witha view 
to an extension afterwards to the Georgia line. 

The answer denies that said notice was in effect an ex- 
press or an implied abandonment of their right and their in- 
tention to build their road to the Georgia line. 

The answer also denies that they, the Pensacola & Geor- 
gia Company, ever had any doubt of their right under their 
charter to build their road on the line mentioned as their 
route in their said notice to the trustees, and they also deny 
that they ever sought any relinquishment to enable them so 
to do. 

The answer admits that in 1855 an amendment of their 
charter was obtained, which, by its terms, gave them the 
right to extend its line to Alligator, but avers that this 
amendment was obtained out of abundant caution and to 
meet objections that might be made by stockholders to an 
onward connection with the Florida Road. 

The answer admits that certain delegates were appointed 
by the respondents to meet delegates appointed by the ap- 
pellants at Alligator on the 9th May, 1855, and avers that 
this was done on the invitation of the appellants and for the 
purpose of conferring on the interest of the companies, and 
not to agree on terms on which appellants should consent to 
relinquish any of their rights, The answer further avers 
that nothing was surrendered by said Florida Gulf & Atlan- 
tic Company as a right enuring to the Pensacola & Georgia 
Company between said delegates. 

The answer denies that any contract was made of the 
character indicated in the bill of complainants. 

Here follow copies of or extracts from the minutes of the 
Board of Directors appointing said delegates and showing 
the action of said Board in reference thereto, which, with the 
similar minutes from the Board of Directors on the other 
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side, will be commented upon and set forth hereafter. 

The answer admits that the respondents are building a 
road from a point near Houston to the Georgia line, through 
Hamilton county East of the Alapaha river, and claims that 
as the part of the said line of road indicated in the 4th see- 
tion of the Internal Improvement Act between the Suwan- 
nee river and the Florida road was constructed, there exists 
no impediment to their constructing said road to the Geor- 
gia line, and avers that no consent of the Florida, Gulf At- 
lantic & Central Railroad Company was necessary either by 
the terms of the law or otherwise to the exercise of this 
right. 

The answer also denies that this road to the Georgia line 
is a lateral road tothe road of the appellants or to the road 
already built by the appellees to Lake City, and avers that 
it is almost at right angles with the same; that whilst 
the general direction of the main line road is Eastand West, 
the general direction of the road going to the Georgia line is 
North and South, and does not in the smallest particular in- 
terfere with the exclusive right of appellants within twenty- 
five miles as a lateral road. 

The answer further says that the means with which the 
Pensacola & Georgia Company are constructing said road to 
the Georgia line,are mainly if not entirely derived from special 
subscriptions for that purpose by the people residing in 
Hamilton county in this State. 

On the coming in of the answer motion was made in the 
Court below for the injunction prayed for. The chancellor 
refused to grant the injunction. From this decree appeal is 
taken to this Court. 

It is contended by the Solicitor for the appellants, that the 
Florida, Gulf Atlantic & Central Railroad Company has a 
right by virtue of its vested rights and privity with the Pen- 
sacola & Georgia Company from agreement and from Inter- 

















TERMS HELD IN 1862. 159 


Fla., Atl’c & Gulf Cent. R. R. Co. vs. Pen. & Ga. R. R. Co.—Opinion of Court. 





nal Improvement Act, to obtain the injunction sought. This 
involves the inquiry, 

First, Whether any vested rights derived under act of in- 
corporation of the appellant, or under the Internal Improve- 
ment Act, are impaired by the attempt to construct the said 
road from Houston to Georgia line. 

Second, If no vested rights or Legislative contract thus 
derived is interfered with, then whether there was an agree- 
ment between said companies such as is alleged in the bill 
of complaint, and if so, whether the State has authorized 
the building of said road from Houston to Georgia line, tle 
same being contrary to or in conflict with the vested rights 
of said appellant, and 

Thirdly, Whether the remedy now sought by the appel- 
lant in the form of an injunction is the proper mode of re- 
dress. In other words we take it that the whole equity of 
the bill depends upon the establishment of the fact that 
some vested right of the complainant’s comes in conflict with 
the Legislative act authorizing the Pensacola & Georgia 
Company to construct a Branch Road from Ilouston to 
Georgia line, and that the complainants have sustained 
substantial damage or are likely to do sofrom the violation of 
the legal right. As both parties are incorporated compa- 
nies, claiming to act under several acts of the Legislature, pro- 
fessing to have in part one common design and purpose, and 
claiming a common right to do almost the same thing under 
their respective charters, it involves an enquiry into their. 
respective rights under their several charters, and also un- 
der the’provisions of the Internal Improvement Act, of which 
latter both are the acceptors. 

It appears that the original charter, which is an amended 
charter, but as is averred in the bill of complaint the one 
under which the Florida, Gulf Atlantic and Central Rail- 
road Company exercises their rights, was approved the 8th 
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January, A. D. 1853. It also appears that the original char- 
ter of the Pensacola & Georgia Railroad Company was ap- 
proved the 7th day of Januaty, A. D. 1853. 

Both acts of iticorporation were passed at thé same session 
of the Legislatiire, and both develop the main intention of 
the Legislature. The question here presents itself whether 
as the one act of incorporation received the approval of the 
Governor one day before the other, this fact gives a prior 
right. The rule of law in such cases is, that acts passed at 
the same session of the Legislature are to be taken in pari 
materia, and to receive a construction that will give effect 
to each if possible; but if each of them cannot have the same 
entire effect when taken in connection with the other, that 
it would if taken singly, they must beso construed as to give 
effect to what appears to have been the main intention of 
the Legislature. The State vs. Rackley, 2 Blackford, 249. 

We see no difficulty in giving effect to each of these acts. 
Upon examination of them we cannot find that either cor 
poration had any express grant of an evélusive privilege of 
building their respective roads. The Fla., Atlantic & Gulf 
Co. were authorized to construct a road commencing in 
East Florida upon some tributary of the Atlantic Ocean 
within the limits of the State of Florida, which commence 
ment might be at Jacksonville if thought best, and run 
through the State of Florida in the most eligible direction 
to some point, bay, arm or tributary of the Gulf of Mexico, 
West of the Apalachicola river, in West Florida, having a 
sufficient outlet for sea steamers, which might be Pensacola 
or the waters of Pensacola Bay, as thought best, &c. Here, 
then, this company had the right of constructing a road on 
the entire line mentioned in the 4th section of the Internal 
Improvement Act, to wit: a line of Railroad from the St. 
Johns river at Jacksonville and the waters of Pensacola 
Bay. 
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The Pensacola & Georgia Railroad Company were autho- 
rized to construct a road from the city of Pensacola or any 
other point or points on the waters of the Pensacola Bay in 
Florida, and running thence in an Eastwardly direction to 
the Western or Southern boundary line ef the State of Geor- 
gia. It will be seen that one of these roads was intended to 
commence West and run East, and the other to commence 
in the East and run West. 

To determine how much of these several toads covered tlie 
same route will depend upon the construction to be given to 
the route expressed in the act incorporating the Pensacola 
& Georgia Company. 

It is with much earnestness contended on the part of the 
appellant that a line in an Eastwardly direction to the West- 
ern or Southern boundary line of the State ef Georgia, lim- 
ited and restricted the Pensacola & Georgia Company from 
crossing the Apalachicola river going East, and therefore 
compelled them to go to the Georgia line at a point near the 
Apalachicola river, which would leave the balance of the 
route entirely with the Florida; Gulf & Atlantie Central Co., 
giving a common right te both companies from that point to 
Pensacola. 

Here, we think, is the fwndamental error of construetion 
which has given rise to all the misunderstanding in this res- 
pect between these two companies. This question was fully 
up before this Court in the ease of Johnson vs. P. & Ga. R. 
R. Co., and in construing this provision of the charter, the 
Court say: “ For it is manifest from the plain and unequiv- 
ocal language employed in the third section of the original 
charter that the Legislature intended to confer upon the 
Board of Directors an unrestricted power to fix the terminus 
of said road, atter leaving Pensacola Bay and running thence 
Eastwardly, any where and at any point on the boundary 
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line between the States of Florida and Georgia ;” and in the 


same case it was held that the town of Alligator, now known as 
Lake City, was on a line Eastwardly from Pensacola Bay to 
the boundary line between the States of Florida and Geor- 
gia. We geographically know that under this construction 
of that eharter, the utmost point of departure from the route 
to Jacksonville eastwardly to said boundary line must be 
somewhere in the vicinity of the junction with the Florida 
Road, at the town of Baldwin. Therefore from that point, 
anywhere to a point near the Apalachicola river, would be 
an eastwardly direction from Pensacola. 

It follows then from this, that the route of the Pensacola 
& Georgia Company, under the original charter, was or might 
be over the same route as that of the Florida, Gulf Atlantie 
& Central Co., excepting only that portion of the latter road 
from a point near Baldwin to Jacksonville, and was on the 
line specified in the 4th section of the Internal Improvement 
Act, excepting that portion from a point near Baldwin to 
Jacksonville. Thus both companies had a common right 
over so much of said route as is above specified, neither cor- 
poration having an exclusive right to build said road, nor 
any pledge from the State that no other road should be con- 
structed running laterally with the route. The main in- 
tention of the Legislature in chartering these companies ap- 
pears from their respective charters to be, the securing the 
construction of a railroad running through the State from 
Jacksonville to Pensacola, and some point anywhere on the 
boundary line of Georgia eastwardly from Pensacola. 

So far as we have above specified, the said two corporations 
were on equal footing. The only way that either corporation 
could have secured a vested right of construction, as against 
the other, was by first occupying the same, (i. e.) the right of 
occupancy over any portion of said route that they might first, 
oceupy with an honest and faithful intention of constructing, 
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coupled with the ability so to do. We do not wish to be 
understood as holding that these companies might then have 
selected detached parts of said road and held it by right of 
occupancy so as to block up the way of the other; but we 
do hold that they might have commenced at a point and 
built until they formed a junction with each other, or each 
one might have built an entire line, so that there might have 
been two roads from Baldwin to Pensacola. 

This was the situation of these two corporations when the 
Internal Improvement Act of 1855 was passed, This last 
mentioned act held out to these two corporations who were 
contemplating a construction of this road, but who were ri- 
vals in a large portion thereof, if they would accept of it, the 
aid of the State; and not only that, but what they had not 
before, to wit: a security from the State that no other lat- 
teral road should ever be constructed within twenty-five 
miles of said route, as well as other pledges and benefits 
which neither corporation had at that time. On the part 
of the State of Florida it was declared in the 4th section 
of said last mentioned act what the line of road the State 
would aid should be, to wit: a line of railroad from the 
St. Johns river at Jacksonville, and the waters of Pensacola 
Bay, &c. The railroads accepting the provisions ofthis act 
were required to give notice of their acceptance and specify 
the part of the route they propose to construct. The other 
provisions of that act applicable to the point in issue before 
the Court will be noticed hereafter. 

Under this provision, the Pensacola & Georgia Railroad 
Company file their acceptance and specify the part of the 
route they propose to construct, which was “the route lying 
between Pensacola or the waters of Pensacola Bay and the 
point of intersection with the Florida Railroad, on the most 
direct practicable line to Jacksonville, with a view to an ex- 
tension afterwards to the Georgia line.” 
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The Florida Gulf, Atlanticand Central Company file their 
acceptance and specify the part of the route they propose to 
construct, which was “the entire line of road embraced in 
their said charter and the amendments thereto as required 
by said Internal Improvement act.” 

At this stage of the history of these roads, the bill of com- 
plaint sets up the appointment of delegates between the 
said companies and the action of their Board of Directors, 
&e., all of which are alleged to be an agreement, or contract 
between them, the obligations of which they charge have 
been impaired by subsequent legislation of the State and ac- 
tion of the appellees, which we will notice when we arrive at 
that portion of our duty, our object being in this place to 
continue our inquiry as to whether there has been any Jegés- 
lative contract, the obligations of which are impaired. 

It is urged on the part of the appellants that the amend- 
ment to the charter of the Pensacola & Georgia Railroad 
Company, passed 15th December, 1855—(see Pamplilet 
Laws of 1855, page 15,) gives a legislative construction of the 
route designated in the original charter of that company, 
such as is contended for by the appellant, and authorizes 
them to build an extension of their road to a junction with 
the Flofida, Atlantic & Gulf Central Railroad, at or in the 
vicinity of Alligator, and it is contended that it was this 
amendment that gave that company the power to construct 
the road from a point near the Apalachicola river to said 
Alligator. 

Were this amendment act standing solitary and alone, the 
argument would be a sound one, but as we have already de- 
cided, the original charter gave this same right of construc- 
tion to the Pensacola & Georgia Company, consequently 
the amendment in the Ist section of the act is nothing in 
that respect but a re-enactment of the original charter, un. 
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less some agreement between the two corporations gives it a 
ditferent construction. 

It appears from the bill, and is admitted in the answer, 
that these two corporations proceeded to build their line of 
road, the one company commencing at Tallahassee and 
building down eastwardly to Alligator; the other company 
commencing at Jacksonville and constructing westwardly 
on their route to Alligator, there forming ajunction with the 
two roads, and making complete the construction of that 
part of the line between the Suwannee river and the Florida 
Railroad. 

This brings us now to consider the constitutionafity of the 
act passed 15th January, 1859, and re-enacted 22d Decem- 
ber, 1859, which amended the act incorporating the Pensa- 
cola & Georgia Railroad Company, and empowered them to 
build a road from their main line to the Georgia line, east 
of the Alapaha river. 

It is contended, with great ability, by the Solicitor for the 
appellant that the authority here given to build this branch 
road was, and is in violation of the 24th section of the In- 
ternal Improvement Act. 

Secondly, That it is a lateral road and in violation of 
the 20th section of said act, and 

Thirdly, In violation of an agreement made between the 
said companies, that the said Pensacola & Georgia Company 
should not build any branch road to Georgia until the whole 
line of road to Pensacola should be completed, without the 
assent of appellant. 

Lastly, That it was unconstitutionally passed, &e. 

There is no evidence in the record to show that this road 
from Houston to the Georgia line runs laterally with the 
main line. It is true the bill so alleges, but the answer di- 
rectly responsive to the bill positively denies it, and avers 
that it is almost at right angles with the same, and that the 
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general d:rection is north. It will be remembered that this 
‘“ause comes betore the Court on bill, answer and exhibits. 
We, therefore, cannot declare the law in violation of the 2Uth 
section of the Internal Improvement Act. 

It is enacted in the 24th section of the Internal Improve- 
ment Act, * That no branch roads from the main line of 
Railroad provided for by this act between the waters of Pen- 
sacola or Escambia Bay, and the junction with the Florida 
Road, shall be made to the northern boundary line of the 
State, until that part of the line between the Suwannee 
river and the Florida Railroad has been constructed.” 

The record shows that that part of the line between the 
Suwannee river and the Florida Railroad has been con- 
structed, 

It is insisted by appellant that the line is one entire line, 
and that the Legislature meant here the construction of the 
whole line from Pensacola before a branch road can be thus 
made, 

This is a question important and involves the franchise of 
the State. It becomes important to inquire upon what prin- 
ciples the State parts with or grants corporate franchise. It 
is also a matter where the public interest is concerned. 

If it be true that the Legislature restricted the building 
of a branch road east of the Alapaha, until the entire line 
from Pensacola to a junction with the Florida Road should 
be built, then the State hastaken from the public their power 
of improvement and public accommodation, and surrendered 
it to these corporations until the whole line is constructed, 
which may or may not be completed. 

Before proceeding to construe this 24th section, it becomes 
important to lay down the rule of interpretation, that is to 
say whether the grant of these companies in their entire 
franchise is subject to the rules of interpretation applicable 
to ordinary statutes, grants or contracts, or whether the true 
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rule of legal interpretation is a much more enlarged one in 
favor of the public. 

Upon the authority of undoubted judicial precedents we 
conceive the rule to be that a mere ambiguity in the charter 
of such corporation is alone, in any case, sufficient to deter- 
mine its meaning against the corporation and in favor of the 
public. 

Chief Justice Best, (4 Bingham, 452,) has given a reason 
for it that “if such a construction were not adopted, acts 
would be framed ambiguously in order to lull parties into 
security.” 

In our own country the following language is used, viz: 

“In charters of this description, no rights are taken from 
the public, or given to the corporation beyond those which 
the words of the charter, by their natural and proper con- 
struction, purport to convey. * * * The whole commu- 
nity are interested in this inquiry, and they have a right to 
require that the power of promoting their comfort and con- 
venience, and of advancing the public prosperity, by pro- 
viding safe, convenient and cheap ways for the purposes of 
travel, shall not be construed to have been surrendered or 
diminished by the State, unless it shall appear, by plain 
words, that it was intended to be done.” See Charles River 
Bridge vs. Warren Bridge, 11 Peters, 550. 

In support of this proposition a great many decisions in 
England and in this country might be cited ; but the Stour- 
bridge Canal case, 2 Barnewall & Adolphus, 793, in the 
King’s Bench in England, and of the Charles River Bridge 
in the Supreme Court of the United States, are sufficient. 

Were an ambiguity in this section admitted, under the 
above rule of construction the provisions thereof must be in- 
terpreted in favor of the public, which undoubtedly would 
be to sustain the Legislature in their extension of power to 
build the Branch Road. 
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The provisions of this section, taken in connection with 
the general object of the Internal Improvement Act, and 
the whole scope thereof, are to our minds by no means am- 
biguous. 

The only difficulty in the construction of this section arises 
from the expression “that no Branch Roads from the main 
line of Railroad, provided for by this act,” &e. 

From this it is contended that the Legislature meant that 
the entire line should have been first built, and that the in- 
itial point was Pensacola ; but there follows the words, “ un- 
til that part of the line between the Suwannee river and the 
Florida Railroad has been constructed.” Now, what did 
the Legislature mean by using the words “until that part 
of the line”? It will be seen by the 5th section of the act 
that the building of this road in portions under different 
charters and amendments thereto, was contemplated. Thus 
they say “ wntil that part of the line between the Suwannee 
River and the Florida Railroad has been constructed.” 

In the argument of this case it was urged by the learned 
Solicitor for the appellees, that this road from Houston to 
the Georgia line was an extension of the main line to Geor- 
gia as authorized by the original charter. 

This might be so, had they not accepted the Internal Im- 
provement Act, and under it made their point of departure 
to the Georgia line at Lake City. This they assumed in the 
Johnson case, and the fact that Lake City was on a line to 
the Southern boundary line of the State of Georgia in an 
eastwardly direction from Pensacola, and the point of exten- 
sion was from there, decided that case. 

It is diftieult, under this state of facts, to see how the Pen- 
sacola & Georgia Road could have an extension at Houston 
without abandoning the one at Lake City, and there is no 
evidence that that has been done. What is the extension of 
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aroad? The word extension in that sense means continua- 
tion of length. 

The line of this road is in an eastwardly direction, running 
east and west. The appellees, in their answer, say the road 
from Housten to Georgia line runs north. Would it not be 
a little repugnant to the idea of this main line, by saying it 
has been etended by a right angle road? Would that be a 
continuation of length? We think not. 

There can be no doubt the road in question is a brarich 
road, and we see no legislative contract with said Florida, 
Gulf, Atlantic & Central Road Co., that was violated, altered 
or impaired by the Legislature authorizing the building of 
this branch road. Nor do we find any provision in the act 
of 22d December, 1859, or any of the acts, which required 
the assent of said Florida, Gulf, Atlantic & Central Company 
to the building of said road. 

Finding no legislative contract the obligations of which 
have been impaired by the passage of the act authorizing 
the construction of said branch road, we might, were it not 
contended that a private agreement between these two com- 
panies had received the confirmation of the Legislature giv- 
ing them a vested right which is in conflict with the act 
authorizing the construction of said branch road, and there- 
fore unconstitutional, dismiss consideration of the remaining 
branches of the case. Were the authority to build a branch 
road at the point naiited given by the Legislature to any 
other corporation, but one or the other of said corporations, 
all the private contracts they could have made in the world 
would have been of no avail against an act of the Legisla- 
ture authorizing it, for in such case we take it that the spirit 
of the language of a learned Judge of the King’s Bench 
would be peculiarly applicable, viz: ‘“ Numerous applica- 
tions are made to Parliament by speculative individuals to 
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form these navigable canals and railways; great public ben- 
efits are held out as an inducement to the Legislature to 
sanction these undertakings, and when their sanction is ob- 
tained, is it to be permitted to these persons to say that they 
will do only that which is beneficial to themselves, and disre- 
gard entirely the interests of the public ?” 

But it is set forth in the bill and averred, that delegates 
were appointed to confer from said corporations, and that 
they did meet and confer, and that it was mutually agreed, 
in an agreement solemn in its character, which was sub- 
sequently, with the assent of the State by its act of the 
Legislature in the amendment of the acts of incorporation 
of these respective companies, ratified and confirmed, and 
therefore binding upon the sovereignty of the State, so as 
to prohibit constitutionally the authority to said company to 
build said branch road, said authority having been given 
in conflict with their vested rights, and that injunction is 
the proper remedy to restrain the building thereof thus au- 
thorized by the State. 

If this position is sustained by the facts, it seems well set- 
tled law that it is the right of an individual or corporation 
having vested rights to enjoin another corporation where the 
damage about to be done is of a permanent and irreparable 
character, and especially when the defendants seek to do it 
under color of a charter. 1 American Railway Cases, 
278; Gardner vs. Newburgh, 2 Jolin. Ch. 162; Newburgh 
Turnpike Co. vs. Miller, 5 John. Ch. 101. 

We are now to see if such an agreement was made be- 
tween said parties and the State, as set forth or claimed in 
the ‘bill of complaint. The premises of this contract are 
alleged to be embraced in the following minutes and pro- 
ceedings of the respective Boards of said companies, and the 
extracts from the Reports of Messrs. Cabell and Sanderson, 
Presidents of said companies, respectively, viz : 











TERMS HELD IN 1862. 171 





Fla., Atl’e & Gulf Cent. R. R. Co. vs. Pen. & Ga. R. R. Co.—Opinion of Court. 





“ At a meeting of the ‘Board of Directors of the Pen. & 
Ga. Railroad Co.,’ May 9th, 1855 :— 

“ The Seerctary, Col. B. F. Whitner, read a communication 
from the Florida, Atlantic & Gulf Central Railroad Co. ; 
also the proceedings of that company at a meeting of their 
Directors on the first inst., announcing the appointment by 
them of a committee, to be raised by this company to meet 
at Alligator on the 24th instant, to confer on the interest of 
the company, and therefore it was 

“ Resolved, To accept this invitation, and Messrs. J. C. Me- 
Geliee, B. C. Pope, E. C. Cabell and Edward Bradford, were 
appointed a committee on behalf of this company, with 
authority to substitute another stockholder as a member in 
place of any one who shall be unable to attend.” 

[Extract of the prc ceedings of the Delegates. ] 

* After some preliminary discussion it was deemed advisa- 
ble, considering the great length of line of road connecting 
the waters of the Atlantic with the waters of Pensacola Bay, 
that the work should be undertaken by different organiza- 
tions; whereupon it was unanimously resolved that the mu- 
tual interests of the Florida, Atlantic & Gulf Central Rail- 
road Company and of the Pensacola & Georgia Railroad 
Company demand that the said Companies should act in uni- 
son and friendly concert, and the works on said line of road be 
commenced simultaneously at Jacksonville and Middle Flori- 
da. That the Central Railroad Co. undertakes and pledges 
itself to construct the road from Jacksonville to a point at 
or in the vicinity of the town of Alligator, in the county of 
Columbia, and the Pensacola & Georgia Company to build 
the road West of said point (at or in the vicinity of Alligator) 
which shall be the point of connection of said roads. 

“The following resolutions were also unanimously adopt- 
ed: 
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* Resolved, That the Pensacola & Georgia Railroad Com- 
pany, and the Florida, Atlantic and Gulf Central Railroad 
Company, pledge themselves to each other to make every ef: 
fort to bring about aspeedy accomplishment of the great en- 
terprise into which they have embarked, and with this view 
they will exert their best energies to commence their respec- 
tive undertakings at the earliest practicable moment, and 
will prosecute the work vigorously to its completion. 

“ Resolved, That the people of Florida have the ability 
if they have the will—to construct and complete the entire 
line of road at no distant day, and that every friend of inter- 
nal improvement and every true Floridian be earnestly urged 
to give a small portion of his time, influence and money to 
the completion of our enterprise, fraught with such count- 
less blessings to our State and people.” 

“ At a meeting of the Board of Directors, June 30, 1855, 
Judge McGehee, on behalf of the committee consisting of 
Messrs. McGhee, Cabell and Pore, appointed to meet a del- 
egation from the Florida, Central Gulf & Atlantic Railroad 
Company at Alligator, made a report which elicited consid- 
erable discussion. Without any action on the subject matter 
of the report, it was on motion ordered that said report be 
referred to a committee consisting of Messrs. Archer, Whit- 
ner and Gamble. 

“ At a meeting of the Board, October 18th, 1855, Mr, 
Archer, from the committee to whom was referred the report 
of the delegation to Alligator in May last, made a report ac 
companied by the following specifications and terms recom- 
mended as proper to be adopted for the protection of the in- 
terest of this Company: 

“ First. The Pen. & Ga. Railroad Co., if they be compelled 
to seek a terminus on the Georgia line east of the point now 
contemplated in Hamilton county, may use any part of the 
road of the Atlantic & Gulf Cent. Co., as part of the road of 
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the Pen. & Ga. Company to ihe Georgia iine, and in like 
manner the Atlantic & Guif Cent. Co. mov use any part of 
the road of the Pen. & Ga. Railroad Co. which may inter- 
vene by the Atiantie & Gulf Central Railroad Company. 

“Second. The Pen. & Ga. Railroad Co. shall exercise 
the same rights, and especially in reference to the branches 
to the northern boundary line of this State in Middle and 
West Florida, as if that company had constructed the road 
from the Suwannee to the junction with the Florida Railroad. 

“Third. If when the Pa. & Georgia Railroad Co. shall 
have constructed their road to Alligator, the other company 
shall not have constructed theirs to that point, the former 
company shall be at liberty to construct eastward to the 
Florida Road, or toa junction with the road from Jackson- 
ville west, and in the latter event the connection at the 
point of meeting shall be made on the same terms as provi- 
ded for a connection at Alligator, and if any part of the 
work from Alligator eastward shall have been performed, 
the Pensacola & Georgia Railroad Company may adopt 
that work as part of their road, they paying therefor the 
stock of their company to the amount of the cost of the 
work, and the Atlantic & Gulf Central Railroad Co., if the 
other company do not construct their road to Alligator by 
the time the Atlantic & Gulf Central Railroad Co. shall 
have constructed theirs to that point, to be at liberty to 
construct westwardly, until they connect with the road of 
the Pen. & Ga. Railroad Co., and a connection at such 
point of meeting shall be established on the same terms as 
provided for a connection at or near Alligator. 

“Fourth. So far as either company shall build any part 
of the main line of road from Jacksonville to Pensacola 
Bay, such company shall have, in addition to the privileges 
secured to them by its charter, all the privileges secured by 
the charter of the other company, and especially in respect 
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to branch reads or connections: Previded, that the main line 
of the Pen. & Ga. Railruad Co. te the Georgia line, shal! 
not be deemed a branch road or connection within the mean- 
ing of this clause. 

“ Fitth. Passengers, freights and cars of each company 
shall pass over each road with the same facilities as if the 
whole road had been constructed by one company, and pas- 
sengers, freight and cars on the road to the Georgia line 
coming south to the main line from Jacksonville to Pensa- 
cola Bay, whether going east or west, after reaching said 
main line, or passengers, freight and cars passing from any 
point on the main line from Jacksonville to Pensacola Bay, 
and going up the road to the Georgia line, shall pass with 
the same facility as if they shall continue on the main line. 

“Sixth. All passengers and freight passing over the roads 
or portion of the roads constructed by each company shall 
be charged a uniform rate of fare and freight, to be equita- 
bly established with reference to the cost of construction of 
the roads over which such passengers or freight may pass, 
and in such manner as that the counties and other subscri- 
bers may receive dividends from throngh freight, &c,, upon 
the basis of the capital invested, rather than upon the esti- 
mate of distances. 

“Seventh. The two companies shall unite in asking the 
General Assembly to ratify and confirm the agreements 
which shall be made between them by proper amendments 
to their respective charters in such manner as to give effect 
to their agreement.” 

After some discussion the report and all the foregoing 
specifications, except the szzth, (6) were adopted, and it was 
ordered that a copy of the report and specifications, and the 
action of this Board thereon, be communicated to the Fla. & 
Atlantic & Gulf Central Railroad Company by the President 
of this company. 
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Let us turn now to the act of amendment passed 22d De- 
cember, 1855. We find in the first section of that act, that 
the Pensacola & Georgia Company are authorized to extend 
their road to a junction with the Central road at Alligator, 
and to carry it on further to a junction or to the Florida 
road. 

In the 2d section they declare where they may commence 
their work, to-wit: at any one or more points on the main 
line—it also authorizes them to sssign any portion of their 
main line, and inyests assignees with franchise—and in the 3d 
section specifies what extensions and branches shall be enti- 
tled to benefits under the 29th section of the Internal Im- 
provement Act, and in the last section authorizes that Com- 
pany to purchase the Tallahassee Railroad, stock, &e. 

Corporations like these are authorized to act through their 
Board of Directors, and many contracts are made by mutual 
resolutions agreeing to some particular thing within the 
scope of the authority of the Directors. 

There is no evidence in the record that the Florida, Gulf, 
Atlantic & Central Company ever accepted the above prop- 
ositions of the 18th of October, 1855. It is contended in ar- 
gument that they must have done so because the amendment 
to the Pen. & Ga. Railroad Company charter reflects the 
spirit of them. Under this view of it, it is contended that 
the authorizing of the extension of the main line from a 
point near the Apalachicola River to Lake City, anda point 
of conection beyond that, is the evidence of the surrender of 
franchise by the Florida, Gulf; Atlantic & Central Compa- 
ny—that it might be granted as it was granted, to the Pen- 
sacola & Georgia Company, and therefore confirmation by 
the Legislature of the agreement. Here we think is another 
mistake into which the Appellants have fallen. That amend- 
ed act imparted no new franchise to the Pensacola & Geor- 
gia Company, as we have already seen they had this right of 
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construction before. Therefore the evidence is not sufficient. 
We have carefully examined all the said proceedings of the 
respective Board of Directors, and the act of the Legislature, 
which is claimed ratified their agreement, and although the 
act does embrace some of the articles mentioned in the re- 
port of Messrs. Archer and others, as a committee of the Di- 
rectors of the Pensacola & Georgia Company, yet there is 
no agreement, or words that we can construe into an agree- 
ment, wherein these Companies agreed one with the other 
that no branch road should be built to the Georgia line, until 
the whole line of road is built from Pensacola to Jacksonville. 

We think the Appellant errs in assuming that they by said 
proceedings or by the provisions of said act confirming the 
same, surrendered any portion of their franchise or their 
right of construction of that part of the main line from Alli- 
gator to the Apalachicola River. 

If they surrendered any right at all, it was irrespective of 
this act of the Legislature, and was by permitting the Pen- 
sacola & Georgia Company to first occupy that part of said 
line. We are of the opinion that the utmost effect that can 
be given to these proceedings through said delegates was a 
mutual adjustment and arrangement of their rights and 
aims, so that they might act in unison and friendly concert, 
and a pledge to make every effort to bring about a speedy 
accomplishment of the great enterprise into which they have 
embarked. For this purpose they were to commence simul- 
taneously, the one at Tallahassee and the other at Jackson- 
ville. 

If the progress of the construction of the main line towards 
Pensacola is not with that rapidity and good faith expected, 
we see no reason why the Florida, Atlantic & Gulf Central 
Railroad Company may not take the work into their own 
hands. They are not divested ot any authority to construct 
the road they ever had, and there does not appear to us any 
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impediment to their commencing at the Apalachicola River 
and constructing the line to Pensacola. | 

The Pensacola & Georgia Railroad Company in response 
to the bill deny that they have or ever had any intention of 
abandoning the construction of said entire line to Pensacola, 
on the contrary aver that they still expect and hope to be 
able to build the same. 

In answer to this it is argued that att the means of the 
Pensacola & Georgia Company are necessary to the comple- 
tion of the road to Pensacola, and that speedy construction 
is necessary because the time for construction is limited by 
the Internal Improvement Act. 

Upon referring to the 30th section of the Internal Im- 
provement Act, it provides “that no bonds shall be issued to 
the Companies under the provisions of this act, in aid of any 
part of their Roads not completed at the end of eight years 
from the passage of this act.” 

While they may after the expiration of eight years be cut 
off from receiving bonds in aid, it by no means follows that 
for this reason the Companies may not be able to build the 
road. They have still the lands and individual enterprize 
to rely upon, whiclefor all that appears of record may be abun- 
dant. If, however, the Florida, Gulf, Atlantic & Central 
Railroad Company think the Pensacola & Georgia Company 
are not acting in good faith and do not intend to carry out 
their pretensions, or have not in fact the means of doing the 
work, then they have but to enter upon the construction 
themselves, and should the right of prior occupancy be urged, 
and efforts made through a Court of Chancery to restrain 
them, they having under their original charter and specifi- 
cation under the Internal Improvement Act a common priv- 
ilege of construction, have but to show to the Chancellor the 
bad faith of the Pensacola & Georgia Company, or their 
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want of means to construct, in response. Upon which show: 
ing, no Court will have a right to enjoin them ; on the con- 
trary the interests of the public make it their duty to pro- 
ceed in this great publie enterprise. 

While our Courts will sacredly guard the rights of private 
property, they will not forget that the community also have 
rights, and that the happiness and well being of every citi- 
zen depends on their faithful preservation. 

It is urged by the Appellant that the act of 1859 author: 
izing the Appellees to build a branch road from Houston to 
the Georgia line, was passed by the Legislature contrary to 
the forms and the requirements of the Constitution, and 
therefore void and of no effect. The Appellee in reply con- 
tends that the question of notice and mode of passing an act 
is to be determined by the Legislature, and the Court eannot 
enquire into it. 

Under the view which we have taken of this case, the ex- 
amination of and passing upon this important question is un- 
necessary. Whether this court can or cannot in any case in- 
quire whether the forms and requirements of the Constitu- 
tion have been complied with or not in the passage of an act 
of incorporation, we do not now undertake tosay. It isclear, 
however, in this case, that as the Appellant has not shown 
a vested right which is in conflict with the law of incorpora- 
tion thus alleged to have been passed, we are not called up- 
on to go into that question. 

The opinion of the Court is that the decree of the Chan- 
cellor in the Cirenit Court refusing the prayer of the Bill for 
an injunction in this case be affirmed with costs. 











APPENDIX. 


The following cases decided at Tampa, March Term, 1860, 
were not received by the Reporter in time to be inserted 
in their proper place in the Reports of that year. 
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Apam Gorpon, APPELLANT, vs. Roperr CLArKr, SHERIFF 
oF Monror County AND EX-OFFICIO ADMINISTRATOR OF THE 
ESTATE OF JoHn W. Simonton, DECEASED, WILLIAM JoNEs, 
FOREIGN Exrcu'TOR OF THE LAST WILL AND TESTAMENT OF 
Joun W. Sronron, DECEASED, AND JouN Barcrort, 
TrusTEE oF sAID JounN W. Sronton, DECEASED, APPEL- 
LEES. 


Appeal from decree of Court of Chancery, in and for the 
county of Munroe, in the Southern Circuit. 


1. When it is specified in a covenaut that it shall be performed “in a short and 
reasonable time,” what is a short and reasonable time is a question of law for 
the Court, and in determining it, the Court will consider all the facts and cir- 
cumstances of the case. In this case, seventeen months considered a reason- 
able time for performance of the covenant. 


2. When there is a clear right, and the remedy in a Court of law is not plain, 
adequate, complete, and adapted to the particular exigency of the case, then, 
and in such cases, Courts of equity will maintain jurisdiction. 


3. It is too late to insist the complainant has a perfect remedy at’law, after the 
defendant has answered a bill and submitted himself to the jurisdiction of the 
Court without objection, unless the Court is wholly incompetent to grant the 
relief sought by the bill. 

4. The statute of Florida clothes foreign Executors and Administrators with 
authority to bring suits, but does not authorize them to defend them. 


5. The joinder of an improper party defendant does not affect the jurisdiction 
of the Court as to the parties before it. 

6. Ifa bill is defective in form, it should be demurred to: it is too late to take 
that objection before an appellate Court. 
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Decree reversed and cause remanded for further proceed- 
ings. 


O. B. Hart for Appellant. 
S. J. Douglass and James Gettis for Appellees. 
FORWARD, J., delivered the opinion of the Court. 


It appears from the record that in the month of August, 
A. D. 1836, one F. A. Browne purchased of John Barcroft, 
Trustee of J. W. Simonton, certain tracts and lots of land 
in the city of Key West. To secure the payment thereof 
he gave a promissory note, and executed a mortgage on the 
same tracts and lots of land. 

Among the tracts of land thus purchased was one known 
and described as “Tract No. 1,” containing fourteen, (14) 
acres, of which one undivided third part was owned by the 
appellant, Adam Gordon, who subsequently, about the 1st 
January, A. D. 1843, purchased the equity of redemption 
in the remaining two-thirds of the said tract from said F. A. 
Browne for the sum of four hundred dollars, ($400), for 
which he took a deed subject to said mortgage, made by said 
Browne to said trustee of said Simonton. Of this tract No. 
1, two acres and eleven-hundredths of an acre were sold to 
the United States for a Marine Hospital. 

It appears that at the time said Gordon purchased the two- 
thirds of said tract, that there was an opportunity of selling 
the balance, to-wit: eleven and 89-100 acres to the United 
States for $300 per acre, amounting to $3567. It is alleged 
that Browne was anxious to sell his remaining interest in it ; 
that there was competition for the purchase thereof; that 
Gordon purchased of Browne to prevent difficulty of giving 
title to the Government, and that he purchased for the ben- 
efit of Simonton as well as himself. 

















TERMS HELD IN 1860. 181 








Adam Gordon vs. Estate of John W. Simonton, deceased.—Opinion of Court. 











However that may be, it clearly appears that the mort- 
gage lien of Simonton as cestui que trust was an impedi- 
ment to the giving of title of said lands to the Government, 
and that it became necessary for John Barcroft, J. W. Si- 
monton and Adam Gordon to unite in a conveyance, to give 
a perfect title and effect a sale to the United States. 

For which purpose they entered into the following cove- 
nant, viz: 

“Whereas Adam Gordon is the owner in his own right of 
one undivided third part of tract numbered one, situated on 
the Island of Key West, and according to Wm. A White- 
head’s survey containing fourteen acres, (two acres and eleven- 
hundredths of which have already been sold to the United 
States fora Marine Hospital.) And whereas, about the 1st 
of January, 1343, the said A. Gordon purchased the remain- 
ing two-thirds of the said tract from F. A. Browne, for the 
sum of $400, subject, however, to a mortgage of the said 
Browne made to John Barcroft as trustee of J. W. Simonton, 
dated 22d of August, A. D., 1836. And whereas, there is 
now an opportunity ot selling the same land, eleven and 89- 
100 acres, to the United States for $300 per acre, amounting 
to $3567, and as it becomes necessary for John Barcroft, J. 
W. Simonton and Adam Gordon to unite in a conveyance to 
give a perfect title and effect a sale to the United States of 
the said land, zt 7s agreed by and between the said John W. 
Simonton and Adam Gordon, that the moneys arising from 
the sale of said land shall be divided as follows, to-wit: the 
said Adam Gordon shall receive one-third part ($1189), and 
the remainder or $2378 shall be paid to the said J. W. Si- 
monton. But it is waderstood and agreed by the said J. W. 
Simonton that he will in a short and reasonable time cause 
the said mortgage, given as aforesaid by the said Browne, to 
be settled or foreclosed. If the said mortgage shall be paid 
by the said Browne, or if on foreclosure the mortgage prop- 
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erty now remaining unsold shall be sufficient to settle up 
said mortgage, then the said J. W. Simonton for himself, his 
heirs, executors and administrators, promises and agrees to 
pay the said A. Gordon, his heirs, executors, administrators 
or assigns the said sum of twenty-three hundred and seventy- 
eight dollars, with interest at the rate of 6 per cent. per an- 
num, and the further sum of six hundred and thirty-three 
dollars for the sale of the Hospital grounds, to the United 
States from the same tract of land with 6 per cent. interest 
from 13th day of November, A. D., 1844. But if the mort- 
gage property wnsold should not on final sale pay up the said 
mortgage, after all proper credits are extended thereon, then 
it is agreed that so much of the said sums $2378 and $633 
as is the just and proper proportion of two-thirds of tract No. 
one, taken in connection with other lots and tracts sold by 
said Browne, subject to said mortgage, shall be used to pay 
up the said mortgage, and the balance, if any, of the said 
sums shall be paid as above to the said Adam Gordon, or to 
his heirs or assigns. 

“ And the said John W. Simonton for himself, his heirs, 
executors and administrators promises and agrees to pay to 
the said Adam Gordon, his heirs or assigns whatever balance 
may rateably remain after paying said mortgage and the in- 
terest thereon as above.” 

With this mutual covenant they perfect sale and execute 
title to the Government. 

About a year and five months afterwards, to-wit: on the 
16th of April, 1847, the said Browne being unable to pay up 
his mortgage, entered into an arrangement with said Simon- 
ton, whereby it was settled and cancelled. The said Browne 
re-conveys to the said Simonton the said lands purchased 
from him and embraced in said mortgage, and takes from 
said Simonton an agreement, in which said Simonton agrees 
to confirm the sales made by Browne, and dispose of the 
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lands wasold within four years, and out of the proceeds there- 
of pay himself $11,234 11, and any surplus over that amount 
to pay to said Browne. As this settlement of said mort 
gage, re-conveyance and agreement enter somewhat into the 
views of this Court in deciding this appeal, they are hereby 
inserted in order that they may be seen, viz: 
EXHIBIT B. 

Know all men by these presents, that whereas John Bar- 
croft of the City of Washington, District of Columbia, trus- 
tee of John W. Simonton and Ann Simonton his wife, did 
on the twenty-second day of August, in the year one thou- 
sand eight hundred and thirty-six, sell and convey unto me, 
Fielding A. Browne, of Key West, Monroe County, Florida, 
for the sum of twenty-four thousand five hundred dollars, all 
those certain lots, tracts and parcels of land on the Island of 
Key West, which are hereafter more particularly described; 
and, whereas, to secure to the said John Barcroft, Trustee as 
aforesaid, the payment of the said twenty-four thousand five 
hundred dollars, the purchase money aforesaid, I, the said 
Fielding A. Browne, did, on the twenty second day of Au- 
gust, Anno Domini one thousand eight hundred and thirty- 
six, execute and deliver a good and valid mortgage unto 
said John Barcroft, Trustee as aforesaid, of all and singular 
the aforesaid lots, tracts and parcels of land hereinafter men- 
tioned ; and, whereas, there still remains due and payable 
to the said John Barcroft, Trustee as aforesaid, upon the 
said mortgage, the sum of eleven thousand two hundred and 
thirty-four dollars and eleven cents, which I, thesaid Fielding 
A. Browne, am at present unable to pay. Now, this deed 
is expressly made to declare that for and in consideration of 
the use and occupation which I have enjoiyed of the lots, 
tracts and parcels of land aforesaid, and which are herein- 
after described, and of other lots, tracts and parcels of 
land, conveyed to me by the deed herein first recited, 
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executed and delivered by said John Barcroft, Trustee 
aforesaid, and many of which said lots, tracts and par- 
cels of land, I, the said Fielding A. Browne, have sold 
and conveyed, aliened and confirmed away,, and real- 
ized and enjoyed valuable considerations therefor, and in 
consideration also of the aforesaid sum of eleven thousand 
two hundred and thirty-four dollars and eleven cents, which 
is still due and payable from me unto the said John Bar- 
croft, Trustee as aforesaid, and in consideration also of one 
dollar to me paid in hand before the sealing and delivery 
hereof by the said John Barcroft, Trustee as aforesaid, and 
the receipt whereof I do now confess, and am therewith fully 
satisfied, contented and paid, I, the said Vielding A. 
Browne, do hereby bargain, sell, deliver, remise, release, 
alien and confirm, reconvey and forever quit claim unto the 
said John Barcroft, Trustee as aforesaid, his heirs and as- 
signs, all those certain lots, tracts or parcels of land which 
were conveyed to me as aforesaid by the deed first herein 
recited, and which are more particularly known on the plan 
of the town and island of Key West, delineated by William 
A. Whitehead, and on file in the office of the Records of 
Monroe county, as lot No. (2) two, in square No. (1) one, 
lot No. (1) one, in square No. (8) eight, lot No. (3) three, in 
square No. (12) twelve, lot No. (3) three, in square No. (13) 
thirteen, lot No. (2) two, in square No. (14) fourteen, lot No. 
(2) two, in square No. (20) twenty, lot No. (4) four, in square 
No. (80) thirty, lot No. (8) three, in square No. (32) thirty- 
two, lot No. (3) three, in square No. (34) thirty-four, lot No. 
(1) one, in square No. (36) thirty-six, lot No. (1) one, in 
square No. (38) thirty-eight, lot No. (1) one, in square No. (40) 
torty, lot No. (4) four, in square No. (45) forty-five, lots 
numbers (1 and 4) one and four in square number (48) 
forty-eight, lot number (2) two, and a half of lot number (3) 
three bounded on Fleming street in square number (51) fifty- 
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one, lots number (1 and 4) one and four in square number 
(56) fifty-six, lot number (4) four in square number (58) fifty- 
eight, lot number (1) one in square number (60)sixty, lot num- 
ber (3) three in square number (61) sixty-one, lot number (2) 
two, excepting a certain portion belonging to Joseph A. 
Thomson in square number (63) sixty-three. Together with 
all those other tracts and parcels of land on the said Island 
of Key West, described and specified on the map and plan 
aforesaid as tract number (32) thirty-two, containing (6) 
six acres, tract number (31) thirty-one containing (2) two 
acres, tract nuinber (20) twenty containing (30) thirty acres, 
tract number (11) eleven containing (34) thirty-four acres 
and twenty hundredth parts of an acre, and also eleven 
acres and forty hundredth parts (11 40-100) of an acre in 
tract number (3) three, together with all and singular my 
right, title and interest of every description whatsoever in 
what isknown and denominated among the proprietors of the 
Island aforesaid as salt pond property, and in addition to the 
foregoing described lands and property, I also in the same 
manner bargain, sell, convey, re-convey and forever quit- 
elaim unto said Jolin Barcroft, trustee as aforesaid, all and 
every species and description of property whatsoever, which 
I came possessed of by virtue of the said deed and convey- 
ance hereinbefore first before recited, and which may at the 
execution hereof remain unsold by me, as fully in all respects 
as if the same were particularly set forth and destribed here- 
in. To have and to hold the above bargained and described 
lands, with all and s'ngular the tenements, the heredi- 
taments and appurtenances thereunto belonging or in any 
Wise appertaining, and the reversion, reversions, remainder, 
remainders, rents, issues and profits thereof; and also, all 
my right, title, interest, property, possessions, claims and de- 
mands whatsoever, as well in law as in equity in or to the 
24 
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foregoing described and specified premises, and every part 
and parcel thereof with the appurtenances forever. 

Witness my hand and seal at Key West, this sixteenth day 
of April, A. D., one thousand eight hundred and forty-seven. 

F. A. BROWNE, [seat.]} 

Signed, sealed and delivered in presence of 

The words “in square number (51) fifty-one lots number 
(1 and 4) one and four interlined on the thirteenth line of 
third page before signing; ninth line first page “ four” inter- 
lined before signing.” 

JAMES JOILNSON, 
WM. R. HACKLEY. 
Monror County, SS: 

On this 15th day of May, 1847, came F. A. Browne, to 
me personally known, and acknowledged the foregoing in- 
strument to be his act and deed, for the purposes therein set- 
forth, whereupon the same is admitted of record. 

W. C. MALONEY, Clerk. 
STATE OF FLORIDA, } 
Monroe County. | 

I do hereby certify the foregoing to be a true and correct 
copy taken from Book D, pages 392 and 393 of Monroe 
County Records. . 

Witnesss my hand and the seal of the Circuit Court 

[u. 8.] of said County, at Key West, this 19th day of 

June, A. D., 1855. 
PETER CRUSOE, Clerk. 
EXHIBIT C. 

Know all men by these presents, whereas on the twenty- 
second day of August, A. D., one thousand eight hundred 
and thirty-six, Fielding A. Browne of Key West, did pur- 
chase from John Barcroft, trustee of John W. Simonton and 
Ann Simonton, certain lots, tracts and parcels of land on the 
Island of Key West ; and whereas, to secure the payment for 
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A. Browne did on the-same day execute his several promis- 
sory notes, together with a mortgage upon all the said lots, 
tracts and parcels of land which said conveyance from John 
Barcroft to Fielding A. Browne, and said notes and mort- 
gage from Fielding A. Browne to said John Barcroft, are re- 
corded in the oftice of the county records of Monroe County, 
Florida, and are herein referred to; and whereas the pay- 
ments stipulated for in the said mortgage have not been 
made, and there still remains due and payable from said 
Fielding A. Browne to said John Barcroft upon the same 
eleven thousand two hundred and thirty-four dollars and 
eleven cents ; and whereas, the said Fielding A. Browne has 
by an instrument of writing bearing even date herewith, for- 
ever remised, released, conveyed, aliened, confirmed and 
quit-claimed unto said John Barcroft all his right, title, in- 
terest, claim, property and demand of every nature whatso- 
ever, either in law or in equity, in and to the said lands 
which are particularly described and set-forth in the said in- 
strument of writing bearing even date herewith. Now, 
therefore, this is to declare, that I, John W. Simonton, of 
Key West, Florida, cestui gue trust of said John Barcroft, in 
consideration of the execution and delivery of the said in- 
strument of writing and quit-claim, do covenant, stipulate 
and agree to and with the said Fielding A. Browne, his heirs, 
executors and administrators, that I, my heirs, executors and 
administrators shall and will, within four years from the date 
hereof, I or they will sell, convey and finally dispose of all 
the said lots, tracts and parcels of land, which are specified 
in said instrumentgof writing and quit-claim, to the best ad- 
vantage and in such a manner that the proceeds arising or 
to arise, accruing or to accrue from the same, shall be real- 
ized by me within the said four years, and that out of the 
proceeds is first to be paid the aforesaid eleven thousand two 
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hundred and thirty-four dollars and eleven cents, which is 
due and payable from said Fielding A. Browne upon the 
aforesaid mortgage, whatever that sum may justly be, to be 
carefully computed, and that the balance or surplus which 
may remain after I shall have so paid the’said sum due, shall 
be within the said four years paid over to said Fielding A. 
Browne, his heirs, executors or administrators; and I do 
further hereby and forever release the said Fielding A. 
Browne, his heirs and assigns from all claims or demands of 
every nature whatsoever, which the said John Barcroft, trus- 
tee as aforesaid, had or may have had against or upon him 
for and on account of his said mortgage. 

In testimony whereof I have hereunto set my hand and 
seal at Key West, Florida, on this sixteenth day of April, 
A. D. one thousand eight hundred and forty-seven. 

(Signed) ‘J. W. SIMONTON, [t. s.] 

Signed, sealed and delivered in presence of 

- JAMES JOHNSON, 

[Signed] WM. R. ACKLEY. 
STATE OF FLORIDA, } 
Monroe County. | 

On this 25th day of May, A. D. 1847, before me, the sub- 
scriber, clerk of the Circuit Court of said county, personally 
came John W. Simonton, to me personally known, and ac- 
knowledged the foregoing instrument to be his act and deed 
for the purposes therein set forth; whereupon the same is 
admitted of record. 

(Signed) W. C. MALONEY, Clerk. 

Duly recorded 25th May, 1847. 

STATE OF FLORIDA, } . 
Monroe County. | 

I, the undersigned clerk of the Cirenit Court of Monroe 

county, certify the foregoing to be a true and correct copy 
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taken from Book D, pages Nos. 415 and 416 of Monrve 
county records. 

[n. 8] Witness my hand and seal of said Court at Key 

West, this sixth day of April, A. D. 1555. 
PETER CRUSOE, Clerk. 

It will be here observed that the appellant, Gordon, is no 
party to this arrangement between said Browne and Simon- 
ton, and that it was entered into a long time subsequent to 
the covenant in issue in this cause. The said Simonton 
having cancelled this mortgage, and secured title in the wi- 
sold lands in himself, he proceeds to dispose of them. 

According to the report of the master, found in the record, 
it appears that since the reconveyance of said Browne to Si- 
monton, there has been sold by said Simonton and his repre- 
sentatives since his death, the amount of $11,566.67, and 
that there remains yet unsold lands of the value of $2,130. 

To recover from the estate of Simonton the said sums of 
$2.378 and $633, with interest, in said covenant between 
said Gordon and said Simonton mentioned, this bill of com- 
plaint was filed. 

The bill sets forth the transaction between the parties, 
the settlement of the mortgage the reconveyance by Browne 


aos ts 


to Simonton; charges that the said Simonton “ disregarded 
his covenant in not causing said mortgage to be settled or 
foreclosed in a short and reasonable time,” and in not paying 
him said sums; avers that lands sufficient to pay said mort- 
gage, according to their covenant, had been sold by said Si- 
monton and his representatives, and avers that he is unable 
to arrive at the amount of said sales without discovery, and 


prays for an injunction on account of the amounts realized 


from the sale of said lands since said covenant with said 
Gordon, and that the defendants oreither of them as shall 
seem meet to the Court, be decreed to pay the appellant the 
sums of money covenanted to be paid according to said 
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agreement specifically, and that in default thereof, all of the 
said lands mentioned in said covenant, which remained un- 
sold at the date of said deed of release trom said Simonton 
to said Browne, his heirs and assigns, or which remained wn- 
sold at the time of the receipt by said Simonton, or of de- 
fendants or any of them, of sufficient money from salesof said 
unsold lands to pay the amount due on said mortgage at 
the date of the covenant, be sold to pay the said appellant the 
said sums with interest. 

Answers were put in by the defendants, Robert Clarke 
and William Jones; the said John Barcroft, being a non- 
resident, service of process upon him was made by publica- 
tion of order of Court, and he not appearing, a decree pro 
confesso was entered against him. Replications to the an- 
swers were filed, and testimony taken, report of Master 
filed, and cause set down for hearing. 

Thereupon the Judge of the Circuit Court made the fol- 
lowing decree : 

“ This cause having come on to be heard on the pleadings 
and proofs, and arguments of Counsel having been heard 
therein, and the Court having considered the same and being 
advised of its decree to be rendered therein, and it appearing 
to the Court that the complainant has failed to sustain the 
allegations of his bill and the issues of fact joined in the 
cause and is therefore not entitled to the decree prayed for 
in his said bill: /¢ 7s adjudged and decreed that said bill be 
dismissed, and that the complainant pay the costs of this 
suit.” 

From this decree appeal is taken to this Court. The errors 
assigned are: 

First. The Cireuit Court erred in deciding that the event 
upon which Simonton was to pay Gordon the said sums of 
$2378 and of $633 and the interest, was the sale of enough 
of the lands included in the mortgage to pay the price agreed 
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it appears that interést was to be paid on the mortgage debt. 

Second. The Circuit Court erred in considering that inter- 
est was to be paid on the said sum of $11,234 11. 

Third. The Circuit Court erred in dismissing the bill. 

Whether there is error in said decree or not will be deter- 
mined in the construction of the instrument in writing called 
“ covenant” between said Appellant (Gordon) and said Si- 
monton. 

In construing this instrument we are to arrive at the in- 
tention of the parties from considering the whole instrument, 
and the true situation, rights, interests, and remedies of the 
parties at the time it was executed, as well as the sabject 
matter thereof. 

What were the rights, claims and remedies of the parties 
at that time? At the time they, the said Gordon and Si- 
monton, entered into said covenant, to-wit: the 22d of Nov. 
1845, the said Gordorr having the equitable title to the whole 
of said tract No. 1, was entitled to the said sum of $3567, to 
be paid by the Government, and was entitled to $633, his 
share received from the sale of the Hospital grounds. But 
Simonton had a lien thereon, together with the other tracts 
for the satisfaction of his mortgage. The mortgage em- 
braced other lands not yet sold. Mr. Gordon being assignee 
of Browne might have filed a bill in equity, instead of enter- 
ing into said covenant, and compelled partition of the tract, 
and forced said Simonton to foreclose his mortgage, and in- 
sisted that the interests of Browne, the mortgagor in the re- 
maining tracts and lots of land embraced in said mort- 
gage, should be jirst sold, and the amount realized therefrom 
applied to the satisfaction of the mortgage. 

This being then the equitable remedy of said Gordon, if 
resorted to, it appears to us that the same thing was provided 
in this covenant, although upon certain terms therein ex- 
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pressed. Mr. Simonton agrees, and it is so “understood 
and agreed, that he will, in a short dnd reasonable time, 
cause the said mortgage given as aforesaid by the said 
Browne to be settled or Soreclosed. ff the said MOVTG AY 
shall be paid by the said Browne, or if on foreclosure the 
mortgaged property) NOW REMAINING UNSOLD shall be sufficient 
to settle up said mortgage, TEN the said J. W. Simonton, 
for himself, his heirs, executors and adm inistrators, prom- 
488 and agrees to pay C said A, Gordon, his he irs, ELECCU- 
tors and administrators or assigns, the said sum, &e. But 
if it is not satisfied, that is to say, if said Browne does not 
pay up said mortgage, or if on foreelosure the mortgaged 
property, now remaining unsold, shall not be sufficient to 
pay up said mortgage, (which the said Simonton agrees shall 
be settled or foreclosed within a short and reasonable time,) 
then a pro ratw proportion to make up the deficiency is to be 
thus applied. 

In consideration of this, the said Gordon agrees to let the 
two amounts therein named be applied on the mortgage, the 
said Simonton promising to pay said Gordon whatever rate- 
able balance. may remain after paying said “ mortgage and 
the interest thereon as above,” that is to say, the balance and 
interest which may be due thereon, when a short anid redson- 
able time shall have elapsed wherein the said Simonton 
should cause the said mortgage to be settled or foreclosed, 
and they, under this understanding, unite in a conveyance 
to the Government. 

By this arrangement it will be seen the said Gordon 
runs the risk of losing his $400 paid Browne for his equity 
of redemption in the two-thirds of said tract, and he also 
runs the risk of the remaining unsold lands bringing enough 
to pay the mortgage, and obtains a contingent benefit. 

We think this the clear intention of the parties, and the 
legal and proper construction under the circumstances un- 
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der which it was executed. Having thus coristrued this in- 
strument, the next enquiry presenting itself is, what length 
of time is a “short and reasonable time,” or when was this 
covenant to be performed, and up to what time is this mort- 
gage to draw interest, as between said Simonton and Gor- 
don under said covenant ? 

Tt is laid down in Parsons on Contracts, vol. 2, page 47, 
that “what is a reasonable time” is a question of law for 
the Court. 

“ They will consider all the facts and circumstances of the 
ease in determining this.” 

In the covenant under consideration; it is expresse] “in a 
short and reasonable time,” the parties seem to have quali- 
fied it by making it “ short.” 

The facts and circumstances of the case are expressed in 
the covenant. The mortgage was to be settled or foreclosed. 
In either event one year would be reasonable. If it was to 
be foreclosed it could be done in a: year, It seems to us 
that the said Simonton, by his subsequent acts, fixed the 
time. He settled the mortgage with said Browne on the 
16th April, A. D. 1847; on that day we think the ryTEREst 
on said mortgage as between Gordon and said Simonton 
ceased to run, according to said covenant. 

It follows, that the decision of this Court is, that as be- 
tween Gordon and Simonton, the amount of principal and 
interest due on the said mortgage on the 16th April, A. D. 
1847, was the amount intended by them, and that the Mas- 
ter, to whom this cause was referred in the Court below, 
should have been instructed to compute the amount due 
thereon, for principal and interest, up to that date, deducting 
of course all prior payments. It seems that said Simonton 
so understood it, for in his agreement with said Browne he 
covenants “ that eut of the said proceeds” is first to be paid 
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the aforesaid eleven thousand two hundred and thirty-f¢ ur 
dollars and eleven cents, which is due and payable from said 
Fielding A. Browne upon the said aforesaid mortgage, 
whatever that sum may justly be, to be carefully computed, 
and the balance or surplus which remain after I shall have 
so paid the said swm due, shall be within the said four years 
paid over to said Fielding A. Browne, &c. Now, if the 
said appellant, Gordon, was to be postponed until the lands 
were all sold, how could such an agreement have consistently 
been made with Browne? It is claimed by the appellees 
that the amount due on the mortgage was fixed by the set- 
tlement between said Browne and Simonton in 1847. This 
may be true as between themselves, but it will be remem- 
bered that the said Gordon was no party to said arrange- 
ment, that he did not agree to any said amount. And for 
all this Court knows or Gordon knows, the calculation of in- 
terest as well as payments may have been erroneous. 

The interest may have amounted to compound interest ; 
at any rate, that amount is not from anything that appears 
upon the record binding upon said Gordon. 

Here we think the Court erred. The Master should have 
been instructed to ascertain the amount due on the mortgage 
at that date, irrespective of any arrangement between said 
Browne and Simonton. 

The Court below seems to have blended the transactions 
and agreements between said Browne and Simonton, with 
the covenant between Simonton and Gordon, and thus fallen 
into the error respecting the time in which interest ceased 
on the mortgage as between them, and erroneously pre- 
sumed the amount due on the mortgage, according to said 
covenant, to be $11,234.11, on the said 16th April, 1847. 
This may turn out to be the true amount then due, but it 
should, as between said Gordon and the estate of Simonton, 
be calculated and not assumed. 
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on the argument of this cause, that this Court may, on ap- 
peal, examine the whole case, and that the Court belowhad 
no jurisdiction of this cause, because the appellant had an 
effectual and complete remedy at law. 

‘This objection, (if there was anything in it,) comes too 
late. The defendants, Clarke and Jones, have submitted to 
the jurisdiction of the Court by answering the bill; they 
should have demurred if they wished to contenst the juris- 
diction of the Court. The other defendant, Barcroft, has 
permitted a deeree pro confesso, and made no application to 
open it. Grandin vs. LeRoy, 2 Paige, 509. 

Irrespective of this, in view of the nature and objects of 
this bill, we think it one of equity jurisdiction. 

The rule is that where there is a clear right, and the rem- 
edy is not plain, adequate and complete, and adapted to the 
particular exigency of the case, in a Court of law, then and 
in such cases, Courts of equity will maintain jurisdiction. 

Accounts and discovery was asked by this bill, which, by 
the nature of the case, could not be obtained in a satisfac- 
tory manner in a Court of law. 

The Solicitor for appellees also insisted that there was a 
misjoinder of parties, and therefore the decree of the Court 
below was correct in dismissing the bill. On this point it 
was urged that the record disclosed the said Jones, one of 
the appellees, to be an Executor under foreign Probate of 
the will of Simonton, and the said Clarke, ex-ofticio Admin- 
istrator of said estate of Simonton in Florida; that there 
could not be two representatives of the estate at the same 
time, and that, therefore, there was a misjoinder of parties 
defendant. 

We think as the said Jones had never taken out letters 
testamentary in Florida, the said Administrator is the proper 
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representative of any estate of said Simonton in this State, 
consequently there is a misjoinder. 

In the absence of any statute, the well settled rule is, that 
a party cannot sue or defend in our Courts, as Executor or 
Administrator, under the authority of a foreign Court of 
Probate, for the reason our Courts will not recognize the 
personal representative of the deceased, in his representa- 
tive character, unless clothed with authority derived from 
our law. Story’s Conflict of Laws, section 514, and note. 

The statute of our State does clothe foreign executors and 
administrators with authority to bring suits, but does not 
authorize them to defend suits. Thompson’s Digest, page 
349. 

We think therefore Jones is not a proper party defendant, 
and that the said Clarke is the proper administrator, and 
that any decree in this cause should be against the assets of 
said estate in the hands of said Clarke to be administered. 

This joinder of an improper party cannot affect the juris- 
diction of the Court as to the parties properly before it.— 
Carmael vs. Banks, 10 Wheaton, 181; Wormley vs. Worm- 
ley, 8 Wheaton, 421. 

There are parties properly before the Court sufficient for 
decree in this cause. 

It was also urged by Solicitor of appellees, that the bill 
was defective for matters of form, and that therefore the de- 
eree dismissing the bill was correct. 

If a bill is defective in form, it should be demurred to ; it 
is too late to take that objection before an appellate Court. 

We are of the opinion that there is error in the decree of 
the Court below, and that the same should be reversed and 
set aside, and this cause remanded to the Circuit Court of 
Monroe County, with instructions that the cause be again 
referred to a Master, to ascertain and compute the amount 
due on said mortgage for principal and interest on the 16th 
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April, 1847; the amount due said Gordon on the said two 
sums in said covenant mentioned for principal and interest 
up to the making of his report, and that upon the confirma- 
tion of said report, together with the report setting forth the 
amount realized from the sale of said lands, and likely to be 
realized, already confirmed, the Court below do decree to be 
made, like any other debt against the estate, out of the assets 
of said estate in the hands of said administrator to be admin- 
istered, the said two sums of $2378 and $633 with interest as 
expressed in said covenant, and as the said Simonton in his 
lifetime agreed todo. If the Court shall find the amount thus 
due on the mortgage has been realized from the sale of said 
lands, or likely with proper management to be realized from 
the sale of those unsold, together with what has been sold 
covered by said mortgage, and if the amount thus found 
due on said mortgage is not realized or likely to be realized, 
then, to decree to be made as aforesaid a pro rata rateable 
amount, according to the agreement in said covenant. 

The decree of the Cireuit Court is therefore reversed and 
set aside, and this cause remanded to the said Circuit Court 
for such other and further proceedings and decree as that 
Court shall deem right and proper, according to the princi- 
ples of equity, between said parties, conforming in said f ro- 
ceedings and decree to the instructions and principles laid 
down and established by this Court, in said cause, and that 
the appellant recover from the appellees his costs herein ex- 
pended, 
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Wii B. Hooxer, Apre.iant, vs. Witiiam H. Jounson, 
APPELLEE, 


1. It is a settled rule of practice, that if uncertaintg occurs in any of the plead- 
ings of a party, they will be most strictly construed against him whose plead- 
ings they are. 

2. Where, in an action of covenant, the plaintiff avers in his declaration full 
performance on his part, and that is the issue to be tried, it is improper for the 
Judge so to instruct the Jury as to raise the question of excuse for non-per- 
formance by the plaintiff. 

3. But to warrant the Appellate Court to reverse the judgement for such erro- 
neous instruction, the Court must be satisfied that the jury was misled, and 
were thereby influenced to render a verdict which they would not otherwise 
have given. 

4. If upona consideration of the whole case, the Appellate Court shall con- 
clude that substantial justice has been done between the parties and that the 
Jury might and ought frum the facts to have come to the conclusion that 
they did, the verdict will not be disturbed. 

5. The Statute of Florida dispenses with proof of the execution of the instru- 
ment sued on, unless the plea denying the execution be verified by the oath 
of the party; but this provision of the Statute has never been taken to dis- 
pense with the necessity of exhibiting the instrument to the Jury as evidence 
in the cause. 

6. Where the bill of exception does not show that the instrument sued upon 
was exhibited to the Jury, but it does show that the defendant asked and ob- 
tained an instruction predicated upon the presence and exhibition of the in- 
strument, it will be presumed that it was duly offered in evidence, and he is 
estopped from denying the tact, or of predicating error thereon. 


Appeal from Hillsborough Cireuit Court. 
The opinion of the Court contains a sufficient statement 


of the facts of the case. 


Gettis & Mitchell for Appellant. 
Hart & Rogers for Appellee. 
DuPONT, C. J., delivered the opinion of the Court. 


Thisis an action of covenant instituted in the Circuit Court 
of Hillsborough county, by Johnson the appellee, against 
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Hooker the appellant. The declaration sets out in hac verba, 
the instrument sued upon, which contained divers and nu- 
merous covenants to be performed by the parties respective- 
ly. It also avers a full performance by the plaintiff and com- 
plained that the defendant had failed to perform the covenants 
stipulated to be performed on his part, and set forth specially 
the several breeches complained ot. The defendant filed sev- 
eral sets of pleas, some of which were ruled out upon demur- 
rer, but as no exception was taken to these rulings, it will be 
unnecessary further to advert to them. 

The pleas upon which issue was joined are as follows: 

Ist. Non-performance of conditions by the plaitiff. 

2d. Excuse for non-performance by defendant. 

3d. Set-off. 

4th. Won est factum. 

5th. Former recovery. 

Upon these issues the cause went to trial, and after the testi- 
mony had been closed, the counsel for the defendant asked 
the Court to instruct the jury as follows: “that unless the 
plaintiff, Johnson, has proven that he has performed all of 
his part of the covenant, then they must find for Hooker, 
the defendant,” which instruction was given with the fol- 
lowing addition: “but if they are satisfied from the evi- 
dence that the non performance of the plaintiff, if any was 
occasioned by the non pertormance of the defendant, they 
should find for the plaintiff.” Under this charge of the 
Court, the jury returned a verdict for the plaintiff for the 
sum of $614, for which amount judgment was accordingly 
entered. The defendant’s counsel then applied for a new 
trial upon the following grounds, viz: 

Ist. Because the evidence which was given in the case 
does not sustain so large a verdict. 

2d. Because by the evidence which was given in the case, 
the jury should have found for the defendant. 
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3d. Beewusd the} jury gave excessive damages. 

4th. Because the jury was misled by the addition which 
the Court attached to the charge asked for by defendant’s 
counsel. 

5th. Because the verdict is given against evidence. 

The Court refused to grant a new trial, and the appeal be- 
ing brought to this Court, the following causes are assigned 
for error : 

First. In giving the qualification or addition to the charge 
asked to be given by the defendant to the jury. 

Second : In not granting a new trial on the second cause 
assigned by defendant, because the deposition of Levin P, 
Johnson and the evidence of Edmund Jones did not sustain 
the plaintiff in the issue raised by the fourth plea. 

When this cause was before us at a previous term, the re 
cord in that appeal exhibited the identical exception which 
is now assigned as the fitst cause of error in this case, and 
although the judgment was reversed upon another ground, 
viz. the admission of the evidence of an interested witness, 
yet the Court then intimated in very decided language that 
the addition or qualificatfon attached to the instruction 
prayed was manifestly improper, as being irrelevant to the 
issue joined by the parties. In the opinion delivered in that 
case the Court say: “ The defendant moved the Court to in- 
struct the jury that it they believed from the testimony that 
the plaintiff did not perform his part of the contract, then 
they should find for the defendant, which the Court gave, 
with a qualification, that if the jury find that such non per- 
formance on the part of the plaintiff was occasioned by the 
act of the defendant, the defendant would be liable. It is 
insisted that the Court erred in attaching this qualification, 
and we are inclined to that opinion. By referring to the is- 
sues which the jury were sworn to try, we find none alleging 
that a non performance of the plaintiff was occasioned by 
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defendant. If there be none, then there was no authority on 
the part of the Court to give to plaintiff the advantage of a 
position he had not assumed in his pleadings.” In that opin- 
ion the Court says further: “ As the case will be reversed 
for the reasons already stated, permission should be given to 
amend, as well the declaration as the other pleadings; so as 
to present the case fully and fairly upon the merits.” 

Under this permission and in accordance with the intima- 
tion given, the Cuunsel for the plaintiff did amend his decla- 
tion previous to the last trial in the Court below, with the 
purpose of presenting such an issue as would warrant the 
qualification of the charge of the Court; as given on the pre- 
vious trial. In order to perceive how far that amendment 
acconiplished the purpose contemplated, we will set it out at 
large. The original declaration contained an averment of 
full performance by the plaintiff, of the covenant stipulated 
to be performed by him, and after specially setting out the 
several breaches complained of, proceeds as follows: “ By 
teason of which said several breaches of said agreement on 
the part of said defendant, the plaintiff was then and there 
greatly injured and embarrassed, in the performance of his 
part of said agreement, and was prevented from planting and 
cultivating said premises as well and effectually as he would 
have done, had the defendant well and truly have performed 
his part thereot, as in said agreement he had covenanted and 
agreed to do.” 

The amendment made at the trial was simply the striking 
out of the word “embarrassed” and the insertion in its stead 
of the word “damaged.” This clause of the declaration, (so 
amended) it is insisted by the Counsel for the plaintiff, is to 
be viewed as an averment by him of an excuse for the non- 
performance of the covenant on his part. There are several 
objections to such an interpretation of the elause. In the 
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first place, coming in as it does immediately after the assign- 
ment of the breaches, it can be viewed, and doubtless was 
originally so intended, only as inducement to the damages to 
be recovered, and not as an averment to be proved. In this 
view of the matter, we do not perceive how the substitution 
of the word “damaged” for the word “embarrassed” could 
have any influence in changing the legal effect of the clause. 
Again it must be noted that notwithstanding this attempted 
amendment, the declaration still contained the original aver- 
ment of full performance by the plaintiff, and it can scarcely 
be supposed that it was his purpose and design to make two 
averments so contradictory and conflicting as “ performance” 
and an excuse for “ non-performance.” But if such were the 
intention, it is clear that the declaration would in that case 
be defective for want of sufficient certainty; and it is well 
established that in such case, a party’s pleadings will always 
be construed most strictly against him. Upon this particu- 
lar point then embraced in the exception now under consid- 
eration, we do not perceive that the case stands otherwise 
than it did, when before us upon the former hearing. Con- 
curring fully, as we do, in the views then expressed upon 
this point, the important question now arises, whether for 
this very manifest error of the Court below, we will now re- 
verse the judgment and set aside the verdict of the jury ren- 
dered at the last trial? To determine that question, two 
things are to be considered—first, whether the erroneous in- 
struction complained of was calculated to mislead the jury 
to the detriment of the defendant ; and secondly, wheilier 
the jury might and ought, under the issues and the evidence 
adduced in support of the same, to have given the verdict 
that they did. In considering the first head, we will pro- 
ceed to show how far this Court has gone in sustaining the 
judgments of the Cirenit Courts, even when manifest error 
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has been committed in the admission or rejection of evidence 
and in granting or refusing instructions to the jury. 

In the case of Randall vs. Parramore & Smith (1 Fla. R. 
499), it is ruled that, “ when a party has sustained no injury 
from the rejection of admissible testimony, he cannot avail 
himself of the mistake to reverse the judgment.” “If the 
verdict be conformable to the law and evidence, it will not 
be set aside merely because the Court refused to give in- 
structions which might have been properly given.” “The 
refusal of the Court to give an instruction, which would not 
benetit the party asking it, is not error, nor is an erroneous 
instruction upon an abstract question of law, which is not 
involved in the decision ef the Court, a ground for reversing 
the judgment.” 

In the ease of Procter vs. Hart (5 Fla. R. 465), it was de- 
cided that “ where a charge is given to the jury, which is en- 
tirely abstract, or out of the case, so as not to affect it, al- 
though the charge be erroneous as a proposition of law, yet 
this will not constitute a goed ground of exception.” “ It is 
not every irrelevant instruction that will aftord a ground for 
error. The instruction to be erroneous must be not only ir- 
relevant, but likely to mislead the jury in the formation of 
their verdict.” 8 Fla. R., 161, Milton vs. Blackshear. 

From these citations of the rulings of this Court, it will be 
perceived, that in considering an exception to the instruction 
of the Judge below to warrant this Court in pronouncing 
a reversal, itis not enongh that the instruction should be 
fonnd to have been improperly given, but it must be made 
to appear that the jury was mislead, or in other words that 
the verdict could not have rightly been rendered but forthe 
instruction excepted. 

This leads us to the consideration of the second point pro- 
posed, viz: “ whetlier the jury might and ought, under the 
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issues and the evidence adduced in supportof the same, to 
have given the verdict that they did.” 

There were only two witnesses who testified as to the per- 
formance of the parties under the contract, and as to the 
amount of the damages sustained by the plaintiff, viz: Levin 
B. Johnson and Edmund Jones, The witness Johnson tes- 
tified very fully as to the faithful performance by the plain- 
tiff of his part of the agreement, and also as to the amount 
of the damage sustained by him in consequence of the non 
performance of the defendant. In order to understand the 
bearing of this testimony, it is necessary to premise that the 
agreement between the parties, out of which this suit arose, 
was for the making of crop on shares, Hooker obligating 
himself, amongst other things, to furnish the seeds to be 
planted, and Johnson to cultivate and gather the crop when 
made, according to the best of his skill and ability. The 
amount of sea island cotton to be planted was thirty-three 
acres. In answer to the 9th direct interrogatory, the wit- 
ness says: I know that the defendant furnished cotton seed 
enough to plant thirty-three acres of land; the said seed 
was furnished on the farm on the 15th day of April of that 
year, which was about two months after the usual time for 
planting cotton seed in this State. The dry season was so 
far advanced that there was not sufficient moisture in the 
land to sprout but very few of the cotton seeds, except about 
two acres on the Jower side of the farm adjoining to a bay- 
head. I know that the plaintiff, Johnson, repeatedly urged 
the defendant, Hooker, to send on the cotton seed sooner. 
The plaintiff was damaged by the defendant failing to fur- 
nish cotton seed in proper time for planting. The cause of 
the damage was this, if the defendant had furnished the cot- 
ton seed in the usual time for planting cotton seed, the plain- 
tiff would have made six or eight hundred weight to the acre 
in the seed, on an average, whereas he only made an average 
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of about 250 pounds to the acre.” Upon the date furnished 
in this answer, it will be seen that the Joss to the plaintiff in 
the quantity of cotton which he ought to have made, if the 
cotton seed had been furnished in due time, amounted to 
about 7,500 Ibs. of the seed. In addition to this the witness 
testifies to the damage sustained in the failure to furnish 
horse feed for the plongh team—the absence of one of the 
hands to be furnished by the defendant for the space of two 
mouths, and various other items of loss, which all taken to- 
gether, we think, might well warrant the jury in giving the 
verdict that they did, under the instruction asked for by the 
defendant himself, and uninfluenced by the qualification at- 
tached to it by the Court. We think, then, that this first 
‘error assigned ought to be overruled. 

To avoid any misapprehension on the subject, it may be 
proper to remark that we do not consider this ruling as in 
conflict with the conclusion arrived at by the Court when 
this case was previously under consideration. As before 
stated, the reversal at that time was had upen anotlier 
ground, as may be seen by reference to the views expressed 
in the opinion delivered. In commenting upon this assign- 
ment of error, the Court there say: “ As the case will be re- 
versed, for the reasons already stated, permission should be 
given to amend, as well the declaration as the other pleac- 
ings, soas to present the case fully and fairly upon the 
merits.” 

The second and last error assigned is in these words, 
“the Court erred in not granting a new trial on the second 
cause assigned by defendant, because the deposition of Levin 
P. Johnson and the evidence of Edmund Jones did not sus- 
tain the plaintiff in the issue raised by the fourth plea.” By 
reference to the record it will be found that the “second 
cause” alluded to in this assignment is as fullows: “ because 
by the evidence which was given in the case, the jury should 














206 SUPREME COURT. 








William B. Hooker vs. William H. Johnson.—Opinicn of Court. 





have found for the defendant.” The cause thus stated as a 
ground for the new trial, is so indefinite that but for the po- 
sition assumed in the argument of counsel, the Court would 
be at a luss to perceive the particular point intended to be 
insisted upon. From that argument, however, we learn that 
the objection is, that the record presents no proof that the 
agreement sued upon was ever in evidence before the jury. 
The fourth plea alluded to in this assignment is substantially 
a plea of non est fuctum, and it is undoubtedly true that 
when the execution of the instrument is put in issue by such 
a plea, the rules of the common law require that the plain- 
tiff shall not only prove the execution but shall also put the 
instrument in evidence by reading it to the jury, or in some 
other way. If the deed is not put in issue by the plea of 
non est factum, the defendant is understood to admit so 
much of the deed as is spread upon the record, 1 Arch., N. 
P., 435; 2 Greenleaf on Ev., 191. 

Our statute dispenses with the proof of execution unless 
the plea is-verified by the oath of the party, but this provi- 
sion of the statute has never been taken to dispense with the 
necessity of exhibiting the instrument to the jury as evidence 
in the cause. Thomp. Dig. 331, §4. 

In looking into the di/1 of exception filed in this cause, it 
does not appear that the instrument sued upon was ever ex- 
hibited to the jury, nor indeed is any other of the evidence 
set out, as it ought to have been. There is simply a refer- 
ence to the evidence used at the trial, as bearing the attesta- 
tion of the Judge below that it was so read. In this refer- 
ence no allusion is mede to the written instrument, but we 
think that the defendant is estopped from alleging that it was 
not put in evidence, when it is seen that the very instruction 
asked for by him assumes the fact that it had actually been 
read and was then before the jury. Under these circumstan- 
ces the Court is disinclined to sustain the second error as- 
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signed, and we are the more inclined to this conclusion in 
view of the very imperfect manner in which the cause has 
been presented to us by the record, for, according to the 
usual practice of the Court, we would have been justified in 
dismissing the appeal upon the single ground of a defective 
bill of exception. 

It ‘is therefore ordered and acjudged that the judgment of 
the Circuit Court be affirmed with cost. 





Josepu Arzrotu, APPELLANT, vs. State or Fiormwa, AppEt- 
LEE. 


1. If a cow be found in the possession of a defendant with her brand altered from 
that of her owner to that of the defi ndant, and the calf of said cow be found 
in the pen of defendant, in the mark and brand of defendant, in the absence of 
satisfactory explanation on his par’, the jury may find him guilty of having 
fraudulently altered the brand of said cow, with intent to claim the same in 
violation of the 12t'. section of the Act of February 12th, 1832, and the Su- 
preme Court will not hold it error in the Circuit Court to refuse to set aside a 
verdict founded on such testimony. 


2. It is a well settled principle, that ifa man be found in possession of stolen 
property, the law will presume him to be the thief in the absence of satisfac- 
tory explanation. 


8. It is the duty of the jnry to weigh all the evidence, and to give to the defend- 
ant the benefit of every reasonable doubt. It is their duty, under their oaths 
to give to the whole testimony the most serious consideration; butit ie their 
right to reject al] such portions of it as they may believe to be untrue. It is 
their peculiar province to judge of the credibility of witnesses. 


4. To alter the brand of an animal, “with intent to claim the same,” in violation 
of our statute, it is not necessary that the brand formerly upon the animal 
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should be obliterated or defaced, but only th:: in addition to the old brand 
the accused should put his own brand upon it “ with intent to claim the same.” 


Appeal from Manatee Circuit Court. ’ 
The opinion of the Court contains a sufficient statement 
of the facts of the case. 


Magbee & Getiis for appellant. ; 
H. L. Mitchell for appellee. 
WALKER, J., delivered the opinion of the Court. 


In the Cirentt Court for Manatee county, at the Spring 
Term, !859, the appellant was indicted under the 12th see- 
tion of the Act of February 12th, 1832, the allegation in the 
indictment being, that he, on the first day of September, in 
the year of our Lord one thousand eight hundred and fifty- 
eight, in the county afosesaid, did then and there fraudulent- 
ly alter the brand of an aninmal, to-wit,’a cow, the property 
of Mary A. Goddard as administratrix of the estate of Asa 
J. Goddard, deceased, of the value of five dollars, and put 
the same into his, thesaid Atzroth’s, own proper brand, to-wit, 
the letter A, “with intent to claim the same” contrary to the 
statute, &e. 

The case was tried on November 7th, 1859, and a verdict 
of guilty having been rendered, the defendant Lelow moved 
for a new trial, which being overruled, he appealed to this 
Court. The error assigned is the overruling of said motion. 
We must examine the testimony which is embodied in a bill 
ot exceptions, to see whether the grounds on which said mo- 
tion was based were well taken. 

It appears from the evidence for the prosecution that the 
cow mentioned in the indictment was the property of Mrs. 
Goddard as administratrix of A. J. Goddard, and that in 
June, 1857, this cow was found at Mr. Atzroth’s with her 
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ne ona deat from thet of Mr. Goddard to that of F Mr. Atz- 
roth—the letter A, and that he had her calf then in his pen 
in his mark and brand. 

This evidence, if not suecessfully contradicted or explained, 
would certainly justify a verdict of guilty. 

With a view to an explanation of these facts, for a contra- 
diction or denial of them was not attempted, Miss E. Atz- 
roth, daughter of the defendant, was introduced, who swore 
that on 24th Oct., 1854, as appeared from a bill of sale which 
she produced, Mr. Craig, one of the witnesses for the prose- 


eution, sold to her father the defendant, two cows, one of 


which was “ a brindle cow with Capt. Hooker’s brand on her, 
the mark not known, and two calves belonging to said cows,” 
&e. She also testified that Mr. Craig at the time of this sale, 
stated that Mr. Gamble’s ‘cow driver would know the cow 
and point her out and that the cow mentioned in the indict- 
iment is the cow that said driver pointed out to her father as 
the cow which Mr. Craig had sold to him. 

This would appear at first view to be a satisfactory expla- 
nation, for the cow spoken of by the witness for the prosecu- 
tion was a brindle cow with Capt. Hooker’s mark and brand 
altered to that of Mr. Goddard, Mr. Goddard’s brand, how- 
ever, being very dim. It was very possible, thereltiee, that 
only a mistake had been made ; but by looking again at the 
testimony of Craig, a witness for the prosecutiun, we find that 
he swears, that the brindle cow which he sold to defendant 
with Capt. Hooker’s brand on her, was in their pen (that is 
the pen of defendant and his daughter) when he sold said cow 
to him, and that said sale was not made on 24th Oct., 1854, 
but along time before that, and both the witnesses for the 
prosecution stated that the branding of this. animal appeared 
to have been recently done. Now here was a conflict of tes- 
timony. It was for the jury to weigh all the evidence, and 
give the defendant the benefit of every reasonable doubt. It 
was their duty under their oaths to give the whole testimony 
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their most serious consideration, but it was their right to re- 
ject allsuch parts of it as they believed to be untrue. If they 
believe that Craig told Atzroth that Gamble’s cow driver 
would point out the cow he had sold him, and that the cow 
in question was so pointed out, then the defendant ought to 
have been acquitted, but if they believed that the cow which 
Craig sold to Atzroth was in his (Atzroth’s) pen at the time 
of this sale, so that he could be under no mistake about it, 
then they ought to have convicted him. It was their prov- 
ince to judge of the credibility of witnesses. Our conclusion 
is that the first ground on which a new trial was asked was 
not well taken. 

Thesecond ground was “ because the jury should have found 
a verdict for defendant on the ground that there was no fraud 
proved against him.” We do not think this allegation is 
sustained by the record. It is a well settled principle that 
if a man be found in possession of stolen property, the law 
presumes him to be the thief in the absence of satisfactory 
explanation. 

The third ground for a new trial was, because it was not 
proven that the defendant marked and branded the cow. 

As we have before stated, we think the jury had a right to 
arrive at the conclusion that he was guilty from the evidence. 
It was urged in argument that to constitute an alteration of 
the brand within the meaning of the statute, there must have 
been an obliteration or defacing of the former brand. We 
do not think so; the putting of a different brand on an ani- 
mal from that which was on it before, with intent to claim 
the same, is we think a violation of our statute. For illus- 
tration in this very case, it appears that the cow once be- 
longed to Capt. Hooker, but when Mr. Goddard bought her 
he altered her brand to his own, not by defacing the old 
brand, but by putting his own upon her. And so in every 
case when a man buys a stock of cattle in another’s brand, 
he does not undertake to obliterate the old brand, but only 
alters the brand by putting his own upon them. 

Let the judgment of the Court below be affirmed. 
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. JosuuA Srarrorp, APPELLANT, vs. GrorGe W. ANDERS, 
APPELLEE, 


1, When a party pays the costs and files his appeal bond, but takes no further 
steps towards prosecuting his appeal, and thereby causes considerable delay 
to the plaintiff in the collection of his judgment, it is a case where damages 
may be given as for a frivolous appeal. 

While the Supreme Court should be always open to receive and entertain 
causes diligently prosecuted before it for the purpose of justice, it should be 
very careful not to permit itself, even unintentionally, by a party, to be 
made the instrument of useless delay. 


a aie TEEN My R 
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Appeal from Hillsborough Cireuit Court. 
‘ Motion to docket the case and dismiss the appeal. 


James T. Magbee for Appellant. 
Gettis & Mitchell for Appellee. 
WALKER, J., delivered the opinion of the Court. 


The counsel for appellee moved to docket and dis- 

miss this cause, and filed a certificate of the clerk of the Cir- 

cuit Court for Hillsborough county that an appeal had been 
taken, and also moved for damages as for a frivolous appeal. 

It appears from the certificate that the appellee recovered a 

judgment in the Court below on the 7th of April, 1859, for 

$474.50 and costs; that the appellant then applied for an 

appeal to the Supreme Court and paid the costs, and filed an 

appeal bond which was approved by the Judge; that Mr. 

Magbee, Attorney for appellant, on the 13th day of Febru- 

ary, 1860, requested the clerk not to prepare a transcript of 

the record. It also appears from another certificate of the 

clerk, that on said 13th of February, 1860, Mr. Magbee or- 

dered the appeal in this cause to be dismissed, and assigned 

to the clerk as his reason for said order, that when the ap- 

peal was taken the Judge of the Circuit Court was in a 

hurry to go and hold the Court at “ Manatee,” and said he 

‘ would sign the bill of exceptions on his return to Tampa, but 
on his returning to Tampa, hearing of the sickness of his 
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family, the Judge left for Micanopy, and did not sign th 
bill of exceptions. 

This last certificate is accompanied by an affidavit by Mr. 
Magbee, stating that he believes that the exceptions taken 
to the rulings of the Court in this cause were well and legal] 
taken; that the appeal was not taken for delay, but that 
justice might be done, and that the reason why he ordered 
the appeal dismissed was, that the bill of exceptions was not 
signed as set forth in said certificate. 

We are tar from doubting the truth of the affidavit, but 

e are of opinion that so soon as counsel for appellant failed 
to secure the signature of the Judge to the bill of exceptions, 
he ought to have filed with the clerk a waiver of the super- 
sedeas obtained by his appeal. 

From that time the appeal could only operate to delay the 
execution of the judgment. Under the operations of ow 
stay laws, the appellee may not now be able to collect his 
judgment before December, 1860, besides being at the un- 
necessary expense of employing counsel to attend to his case 
in this Court. 

For this delay and expense, we think he is entitled to some 
compensation. 

While the Supreme Court should be always open to re- 
ceive and entertain causes diligently prosecuted before it for 
the purposes of justice, it should be very careful not to allow 
itself, even unintentionally, by a party to be made the in- 
strument of useless delay. 

It is, therefore, the judgment of this Court, that this cause 
be docketed and dismissed, and that the said George W. 
Anders recover against the said Joshua Stafford his costs, 
together with five per cent. ‘damages on the amount of the 
original judgment, amounting to $23.72.. 
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55, °57, "58, °59. 


CALIFORNIA. 
California Reports, Vols. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 13, 2 


copies of Vols. 3, 4, 5, 6, 7, 8, 9, 10, 13. Vol. 12 missing. 


Land Laws of California, Vols. 1, 2. 

Acts of 1850, 51, ’52, °53, 54, 55, 56, °7, 758, °59. 
ILLINOIS. 

Gilman’s Reports, Vols. 1, 2, 3, 4, 5. 

Illinois Reports, Vols. 11, 12, 13, 14, 15, 16,17, 18, 19, 20, 


21, 22. 


Scammon’s Reports, Vols. 1, 2, 3, 4. 
Freeman’s Digest of Reports, Vols. 1, 2. 
Revised Laws of Illineis, 1833, Vol. 1. 
Revised Statutes, 1845, Vol. 1. 

Revised Statutes, 1858, Vols. 1, 2. 
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Acts of 1830, °31, ’35, ’38, °39, °41, °43, °47, °49, 51, 753, 54, 


See oe 


55, “59. 


MICHIGAN. 


Donglass’s Reports, Vols. 1, 2. 


Michigan Reports, Vols. 1, 2, 3, 5, 6,7. Vol. 4 missing. 


Harrington’s Chancery Reports, Vol. 1. 
Revised Statutes, 1846, 1 Vol. 
Compilation of Laws, &c., 1820. 


Acts of 1837, ’37-"8, ’39, 40, 41, °42, °44, °45, °46, °47, °48, 


49, °50, °51, 53, °57, °59. 
RHODE ISLAND. 
Rhode Island Reports, Vols. 1, 2, 3, 4, 5. 
Revised Statutes, 1844. 
Revised Statutes, 1857. 
Supplement to do., 2 copies. 
Acts of 1852, ’54, °54, °54, °55, °55, 57, °57, °58, °59. 
WISCONSIN. 
Wisconsin Reports, Vols. 1, 6, 7, 9. 
Chandler’s Reports, 4 Vols. 
Code of Procedure, 1 Vol. 
Revised Statutes, 1849, 2 copies. 
Acts of 1853, ’54, ’57, 58, °59. 
MINNESOTA. 
Minnesota Reports, Vol. 1. 
Revised Statutes, 1851. 
Statutes of Minnesota, 49-58. 
Acts of ’57-"58. 
Journal of Convention. 
IOWA. 
Morris’ Reports, Vol. 1. 
Green’s Reports, Vols. 1, 2, 3, 4. 
Iowa Reports, Vols. 4, 5, 6, 7. 
Code of Iowa, 1851. 
Revised Statutes, 1860. 
Acts of °57, 58, 52, °54. 


KANSAS. 
Statutes of the Territory, Vol. 1. 
Acts of ’57, °57-8. 
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NEBRASKA. 
Laws of 1858. 
WASHINGTON TERRITORY. 
Acts of °55, 55, °55, 3 sessions. 
NEW MEXICO. 
Acts of °51, 52, °53, °54, °55-6. 


UTAH. 
Acts of 1854. 
CHICKASAWS. 
Constitution, Laws and Treaties, Vol. 1. 
CHOCTAWS. 


_Acts of General Council, from 1852-57, Vol. 1. 
NOVA SCOTIA. 
James’ Reports, Vol. 1. 
ELEMENTARY LAW. 

Smith’s Commentaries, Vol. 1. 
Sedgwick on Statutory Law, Vol. 1. 
Wheaton’s Law of Nations, Vol. 1. 
Dean’s Medical Jurisprudence, 1 Vol. 
Chitty’s Criminal Low. Vols. 1, 2, 3. 

AMERICAN STATE PAPERS. 
Public Lands, Vols. 1, 2, 3, 4, 5. 
United States Statutes at Large. 

UNITED STATES REPORTS. 
Supreme Court Reports, Vols. 2, 16, 
Crabbe’s District Court, Vol. 1. 

ENGLISH LAW REPORTS. 

American Reprint, from Vols. 50 to 75 inclusive. 
Exchequer Reports, 34 Vols. 
Ecclesiastical Reports, 8 Vols. 
The Act of the General Assembly of February 13, 1861, having 
placed the Judicial Library of the State under the “exclusive con- 
trol and supervision of the Supreme Court of the State,” the Judges 
of said Court earnestly invoke the co-operation of all interested, 
in the preservation and increase of said Library. 
Court Room, April 3d, 1861. 


























